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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 04-032-2]

Japanese Beetle; Domestic Quarantine
and Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the Japanese beetle
regulations to add the State of Arkansas
to the list of quarantined States. The
interim rule was necessary to prevent
the artificial spread of Japanese beetle
into noninfested areas of the United
States.

DATES: The interim rule became
effective on July 6, 2004.

FOR FURTHER INFORMATION CONTACT: Dr.
S. Anwar Rizvi, Program Manager,
Invasive Species and Pest Management,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236; (301) 734—
4313.

SUPPLEMENTARY INFORMATION:
Background

The Japanese beetle (Popillia
japonica) feeds on fruits, vegetables,
and ornamental plants and is capable of
causing damage to over 300 potential
hosts. The Japanese beetle quarantine
and regulations, contained in 7 CFR
301.48 through 301.48-8 (referred to
below as the regulations), quarantine the
States of Alabama, Connecticut,
Delaware, Georgia, Illinois, Indiana,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, Minnesota,
Missouri, New Hampshire, New Jersey,
New York, North Carolina, Ohio,

Pennsylvania, Rhode Island, South
Carolina, Tennessee, Vermont, Virginia,
West Virginia, Wisconsin, and the
District of Columbia and restrict the
interstate movement of aircraft from
regulated airports in these States in
order to prevent the artificial spread of
the Japanese beetle to noninfested States
where the beetle could become
established (referred to below as
protected States). The list of
quarantined States, as well as the list of
protected States, can be found in
§301.48.

In an interim rule effective and
published in the Federal Register on
July 6, 2004 (69 FR 40533—40534,
Docket No. 04-032-1), we amended the
Japanese beetle regulations by adding
Arkansas to the list of quarantined
States in § 301.48.

Comments on the interim rule were
required to be received on or before
September 7, 2004. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived its
review under Executive Order 12866.

List of Subjects in 7 CFR Part 301

Agricultural commodities, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

PART 301—DOMESTIC QUARANTINE
NOTICES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
that amended 7 CFR part 301 and that
was published at 69 FR 40533-40534 on
July 6, 2004.

Done in Washington, DC, this 5th day of
October 2004.
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-22791 Filed 10-8-04; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1730

RIN 0572-AB92

Electric System Emergency
Restoration Plan

AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS), an agency delivering the U.S.
Department of Agriculture’s Rural
Development Utilities Programs, is
amending its regulations on Electric
System Operations and Maintenance to
require electric program distribution,
generation and transmission borrowers
to expand a currently established
Emergency Restoration Plan (ERP), or, if
no ERP is currently established, to
create an ERP. The ERP shall detail how
the borrower will restore its system in
the event of a system-wide outage
resulting from a major natural or
manmade disaster or other causes. The
ERP shall include preventative
measures and procedures for emergency
recovery from physical and cyber
attacks to the borrower’s electric
systems and core businesses, and shall
also address Homeland Security
concerns. This additional requirement is
not entirely new to borrowers as RUS
has recommended similar “plans” in
the past. RUS Bulletin 1730-1, “Electric
System Operation and Maintenance
(O&M),” provides language addressing
the security of RUS borrowers’ electric
systems.

DATES: This rule is effective October 12,
2004. Borrowers of RUS loan funds will
have until July 12, 2005 to certify that
they have performed a Vulnerability and
Risk Assessment, and January 12, 2006
to certify that they have an ERP. The
completion of the first Exercise of the
ERP must occur on or before January 12,
2007.

FOR FURTHER INFORMATION CONTACT: John
B. Pavek, Chief, Distribution Branch,
Rural Utilities Service, Electric Program,
Room 1256 South Building, Stop 1569,
1400 Independence Ave., SW.,
Washington, DC 20250-1569,
Telephone: 202-720-5082, Fax: 202—
720-7491, E-mail:
John.Pavek@usda.gov.

SUPPLEMENTARY INFORMATION:
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Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12372

This final rule is excluded from the
scope of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. See the final rule-related
notice titled “Department Programs and
Activities Excluded from Executive
Order 12372” (50 FR 47034) advising
that rural electrification loans and loan
guarantees are excluded from the scope
of Executive Order 12372.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. RUS has determined
that this final rule meets the applicable
standards provided in section 3 of the
Executive Order. In addition, all state
and local laws and regulations that are
in conflict with this rule will be
preempted, no retroactive effect will be
given to this rule, and, in accordance
with section 212(e) of the Department of
Agriculture Reorganization Act of 1994
(7 U.S.C. 6912 (e)), administrative
appeals procedures, if any are required,
must be exhausted before an action
against the Department or its agencies
may be initiated.

Executive Order 13132, Federalism

The policies contained in this rule do
not have any substantial direct effect on
states, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Nor does this rule
impose substantial direct compliance
costs on State and local governments.
Therefore, consultation with states is
not required.

Regulatory Flexibility Act Certification

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule since RUS is not
required by 5 U.S.C. 551 ef seq. or any
other provision of law to publish a
notice of final rulemaking with respect
to the subject matter of this rule.

Information Collection and
Bookkeeping Requirements

In accordance with Paperwork
Reduction Act of 1995 (44 U.S.C.
chapter 35), RUS invites comments on
this information collection for which
RUS intends to request approval from
the Office of Management and Budget

(OMB). These requirements have been
approved by emergency clearance under
OMB Control Number 0572—-0140.

Comments on this notice must be
received by December 13, 2004.

Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques on
other forms of information technology.

Comments may be sent to: Dawn
Wolfgang, Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., Room
5166—South, STOP 1522, Washington,
DC 20250-1522. Fax: (202) 720—4120. E-
mail: dawn.wolfgang@usda.gov.

Title: Electric System Emergency
Restoration Plan.

OMB Control Number: 0572-0140.

Type of Request: Request for approval
of a currently approved information
collection.

Abstract: Electric power systems have
been identified in Presidential Decision
Directive 63 (PDD-63), May 1998, as
one of the critical infrastructures of the
United States. The term ““critical
infrastructure” is defined in section
1016(e) of the USA Patriot Act of 2001
(42 U.S.C. 5195c¢(e)) as ““systems and
assets, whether physical or virtual, so
vital to the United States that the
incapacity or destruction of such
systems and assets would have a
debilitating impact on security, national
economic security, national public
health or safety, or any combination of
those matters.” Damage to or loss of
critical or significant parts of the U.S.
electric power system can cause
enormous damage to the environment,
loss of life and economic loss and can
affect the national security of the United
States. Such damage or loss can be
caused by acts of nature or human acts,
ranging from an accident to an act of
terrorism. Of particular concern are
physical and cyber threats from
terrorists. Protecting America’s critical
infrastructure is the shared
responsibility of Federal, State, and
local government in active partnership
with the private sector. Homeland
Security Presidential Directive 7

(HSPD-7), December 2003, established a
national policy for Federal departments
and agencies to identify and prioritize
United States critical infrastructure and
key resources and to protect them from
terrorist attacks. America’s open and
technologically complex society
includes a wide array of critical
infrastructure and key resources that are
potential terrorist targets. The majority
of these are owned and operated by the
private sector and State or local
governments. These critical
infrastructures and key resources are
both physical and cyber-based and span
all sectors of the economy. A substantial
portion of the electric infrastructure of
the United States resides in, and is
maintained by, rural America. To ensure
that the electric infrastructure in rural
America is adequately protected, RUS is
instituting the requirement that all
current electric borrowers enhance an
existing ERP or, if none exists, develop
and maintain an ERP.

Title 7 CFR Part 1730, Electric System
and Maintenance, establishes a
requirement for electric program
distribution, generation, and
transmission borrowers to develop an
ERP or expand an existing ERP and to
provide RUS with a written certification
that they have an ERP based upon a
VRA.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 30 minutes per
response.

Respondents: Not for profit.

Estimated Number of Respondents:
676.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 338 hours.

Copies of this information collection
can be obtained from Dawn Wolfgang,
Program Development and Regulatory
Analysis, Rural Utilities Service at (202)
720-0812.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Unfunded Mandates

This final rule contains no Federal
mandates under the regulatory
provision of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. Chapter
25) pursuant to exceptions therein for
State, local, and tribal governments or
the private sector.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this final rule will not
significantly affect the quality of the



Federal Register/Vol. 69, No. 196/ Tuesday, October 12, 2004 /Rules and Regulations

60539

human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this final
rule is listed in the Catalog of Federal
Domestic Assistance Programs under
No. 10.850, Rural Electrification Loans
and Loan Guarantees. This catalog is
available on a subscription basis from
the Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512-1800.

Background

The term “critical infrastructure” is
defined in section 1016(e) of the USA
Patriot Act of 2001 (42 U.S.C. 5195c(e))
as “‘systems and assets, whether
physical or virtual, so vital to the United
States that the incapacity or destruction
of such systems and assets would have
a debilitating impact on security,
national economic security, national
public health or safety, or any
combination of those matters.” Electric
power systems have been identified in
Presidential Decision Directive 63
(PDD—-63), May 1998, as one of the
critical infrastructures of the United
States.

The United States electric power
system (electric power system) consists
of three distinct components:
Generation facilities, transmission
facilities (including bulk transmission
and subtransmission facilities) and
distribution facilities. Specific
definitions of generation, transmission
and distribution facilities are located in
7 CFR 1710.2. The other critical
infrastructures identified in PDD-63 are
all dependant to some degree upon the
full and continuous functioning of the
electric power system. Damage to or loss
of critical or significant parts of the
electric power system can cause
enormous damage to the environment,
loss of life and economic loss and can
affect the national security of the United
States. Such damage or loss to the
electric power system can be caused by
acts of nature or human acts, ranging
from an accident to an act of terrorism.
Of particular concern are physical and
cyber threats from terrorists.

RUS borrowers have always had a
duty to RUS to maintain their respective
systems. In performing this duty, a
borrower furthers the purposes of the
Rural Electrification Act of 1936, as
amended (7 U.S.C. 901 et seq.) while
also preserving the value of its system
to serve as collateral for repayment of

RUS assistance. Generally speaking, the
scope of this duty is frequently
measured against prudent utility
practices. Thus, it is entirely
appropriate for RUS to expect that its
borrowers will be aware of and
following developing standards for
private sector emergency preparedness
and business continuity. A voluntary
standard is emerging within the private
sector and the requirements of this final
rule are consistent with that standard.
The latest evidence of the emerging
standards in this area may be found on
page 398 of the Final Report of the
National Commission on Terrorist
Attacks upon the United States (the
“Commission”) issued on July 22, 2004
(the ““9/11 Report™).

The 9/11 Report notes that the
Commission asked the American
National Standards Institute (““ANSI”) to
develop a consensus on a ‘“‘National
Standard of Preparedness” for the
private sector. As a result of public
sessions, ANSI recommended that the
Commission endorse a voluntary
National Preparedness Standard based
on the existing American National
Standard on Disaster/Emergency
Management and Business Continuity
Programs (“NFPA 1600”). The
Commission has done so and it has also
explicitly encouraged the insurance and
credit rating industries to look closely at
a company’s compliance with the ANSI
standard in assessing its insurability
and creditworthiness. The Commission
wrote: “We believe that compliance
with the standard should define the
standard of care owed by a company to
its employees and the public for legal
purposes.”

The RUS purpose in referring to these
recent developments is not to suggest
that RUS borrowers must comply with
NFPA 1600. However, RUS does wish to
call attention to the fact that this final
rule is being issued at a time when there
appears to be a widespread recognition
that emergency preparedness and
business continuity is “a cost of doing
business in the post-9/11 world,” and
thus properly the concern of the rural
utility sector and of RUS as a major
provider of financing to this sector.

A substantial portion of the electric
infrastructure of the United States is
located, and maintained by, rural
America. To ensure that the electric
infrastructure in rural America is
adequately protected, and that security
for RUS electric loans is adequately
maintained and protected, RUS is
instituting the requirement that all
current electric borrowers conduct a
Vulnerability and Risk Assessment
(VRA) of their respective systems and
utilize the results of this assessment to

enhance an existing ERP or, if none
exists, develop and maintain an ERP.
Prior to approving any new RUS electric
program grant, loan or loan guarantee,
applicants will have to demonstrate that
they have an ERP.

The VRA is utilized to identify
specific assets and infrastructure owned
or served by the electric utility,
determine the criticality and risk level
associated with such assets and
infrastructure including a risk versus
cost analysis, identify threats and
vulnerabilities, if any, review existing
mitigation procedures, and assist in the
development of new and additional
mitigation procedures, if necessary. The
ERP will provide written procedures
detailing response and restoration
efforts in the event of a major system
outage resulting from a natural or man
made disaster. An annual Exercise of
the ERP will ensure operability and
employee competency and serve to
identify and correct deficiencies in the
existing ERP. This final rule defines
“Exercise”” to mean a borrower or
borrowers’ participation in a tabletop
execution of, or actual implementation
of, the ERP to verify the operability of
the ERP. The Exercise may be
implemented singly by an individual
borrower, or by an individual borrower
as a participant in a multi-party (to
include utilities, government agencies
and other participants or combination
thereof) tabletop execution or actual
implementation of the ERP. This final
rule defines ‘“Tabletop” to mean a
hypothetical emergency response
scenario in which participants will
identify the policy, communication,
resources, data, coordination, and
organizational elements associated with
an emergency response. The Exercise
must, at a minimum, verify:

1. Operability of alert and notification
systems;

2. Efficacy of plan;

3. Employee competency with ERP
procedures;

4. Points of contact (POC) of key
personnel, both internally and
externally; and

5. Contact numbers for POGs.

On March 19, 2004, RUS published a
proposed rule in the Federal Register, at
69 FR 12989, which proposed to require
electric program distribution, generation
and transmission borrowers to expand a
currently established ERP, or if no ERP
is currently established, to create an
ERP in accordance with 7 CFR part
1730.

RUS received 13 letters and one e-
mail on this proposed rule by the
comment deadline of May 3, 2004.
Comments were received from
Enervision, Inc., Gascosage Electric



60540

Federal Register/Vol. 69, No. 196/ Tuesday, October 12, 2004 /Rules and Regulations

Cooperative, North Dakota Association
of Rural Electric Cooperatives, the
National Rural Electric Cooperative
Association, Wheller, Van Sickle &
Associates, S.C. on behalf of Dairyland
Power, Alabama Rural Electric
Association of Cooperatives,
Association of Electric Cooperatives of
Virginia, Maryland and Delaware,
Arkansas Electric Cooperative
Corporation, Sunflower Electric Power
Corporation, South Dakota Rural
Electric Cooperative Association, Carroll
Electric Membership Corporation, Great
River Energy, Tri-State Generation &
Transmission Association, Inc. and the
Electric Cooperatives of South Carolina,
Inc. Ninety three percent of the
respondents supported the revision to 7
CFR part 1730, which requires electric
program distribution, generation and
transmission borrowers to establish and
annually exercise an ERP.

One respondent did not support the
proposed rule. The basis for its
opposition was that, due to the small
size of the utility, recordkeeping would
strain the existing workforce. The
respondent stated that it has already
established an Emergency and Disaster
Plan that effectively details guidelines
for restoring its system should a disaster
occur, provides preventative measures
to preclude such an event and
incorporates Homeland Security issues.

RUS believes that, like the respondent
above, most utilities already have a
similar plan in place, commonly
referred to as a storm plan, and that the
final rule will only require a
modification of such plans. Borrowers
will only have to modify their existing
plan to add those items identified in
§ 1730.28 that they have not already
incorporated. There is not a significant
amount of additional recordkeeping
required. Section 1730.22, “Borrower
Analysis” details the requirements for
records of inspection which includes
RUS Form 300, “Review Rating
Summary,” on which a borrower
indicates that it has an ERP. The self-
certification of completion of a VRA and
ERP can be completed in simple letter
form as outlined in § 1730.26(b) of the
final rule. This self-certification letter
will be the only document submitted to
and maintained by RUS with respect to
the VRA and ERP.

While the overall comments received
from the remainder of the respondents
were generally favorable, there were
requests for additional clarification on
the following items:

1. Timeframe for implementation.

2. Criteria for identification of critical
assets (utility critical and National
critical).

3. Requirements for self-certification.

4. Can borrowers collectively develop
an ERP and exercise such ERP jointly?

Additionally, there were a few
specific questions regarding RUS’
relationship with the North American
Electric Reliability Council (NERC) and
any possible contradiction to NERC
requirements or other agencies that have
a certain degree of responsibility in the
electric sector such as the Nuclear
Regulatory Commission (NRC). There
were additional suggested requests that
involved items to be included in a guide
bulletin to assist RUS borrowers to
comply with the proposed regulation.

RUS provided the clarifications
requested on the timeframe for
implementation and, as requested,
extended the timeframe to complete a
VRA. RUS also provided explicit
language regarding the basis for
identification of critical assets or
infrastructure identified as elements of
national security, provided detailed
instructions for self-certification, and
acknowledges that the ERP may be
developed jointly by electric utilities.
Further, RUS acknowledges that the
annual exercise of an ERP may be
conducted by a borrower as a
participant in a multi-party exercise.
RUS agrees with the comments
regarding the creation of a guide
bulletin which shall include a
discussion of RUS’ relationship with
NERC. A guide bulletin is being
developed by RUS and will be made
available to electric borrowers to assist
in implementing the requirements of the
final rule. Nothing in this final rule
supercedes any requirements imposed
or dictated by the Nuclear Regulatory
Commission (NRC).

List of Subjects in 7 CFR Part 1730

Electric power, Loan programs—
energy, Reporting and recordkeeping
requirement, Rural areas.

m For the reasons set forth in the
preamble, chapter XVII of title 7 of the
Code of Federal Regulations, part 1730,
is amended to read follows:

PART 1730—ELECTRIC SYSTEM
OPERATIONS AND MAINTENANCE

m 1. The authority citation for part 1730
continues to read as follows:

Authority: 7 U.S.C. 901 et seq., 1921 et
seq., 6941 et seq.

Subpart B—Operations and
Maintenance Requirements

m 2. Section 1730.20 is revised to read as
follows:

§1730.20 General.

Each electric program distribution,
transmission and generation borrower

(as defined in § 1710.2) shall operate
and maintain its system in compliance
with prudent utility practice, in
compliance with its loan documents,
and in compliance with all applicable
laws, regulations and orders, shall
maintain its systems in good repair,
working order and condition, and shall
make all needed repairs, renewals,
replacements, alterations, additions,
betterments and improvements, in
accordance with applicable provisions
of the borrower’s security instrument.
Each borrower is responsible for on-
going operations and maintenance
programs, individually or regionally
performing a system security
Vulnerability and Risk Assessment
(VRA), establishing and maintaining an
Emergency Restoration Plan (ERP),
maintaining records of the physical,
cyber and electrical condition and
security of its electric system and for the
quality of services provided to its
customers. The borrower is also
responsible for all necessary inspections
and tests of the component parts of its
system, and for maintaining records of
such inspections and tests. Each
borrower shall budget sufficient
resources to operate and maintain its
system and annually exercise its ERP in
accordance with the requirements of
this part. An actual manmade or natural
event on the borrowers system in which
a borrower utilizes a significant portion
of its ERP shall count as an annual
exercise for that calendar year, provided
that after conclusion of the event, the
borrower verifies accuracy of the
emergency points-of-contact (POC) and
the associated contact numbers as listed
in their ERP. For portions of the
borrower’s system that are not operated
by the borrower, if any, the borrower is
responsible for ensuring that the
operator is operating and maintaining
the system properly in accordance with
the operating agreement.

m 3. Section 1730.21 is amended by
revising paragraphs (a) and (c) to read as
follows:

§1730.21 Inspections and tests.

(a) Each borrower shall conduct all
necessary inspections and tests of the
component parts of its electric system,
annually exercise its ERP, and maintain
records of such inspections and tests.
For the purpose of this part, ‘“Exercise”
means a borrower’s Tabletop execution
of, or actual implementation of, the ERP
to verify the operability of the ERP.
Such Exercise may be performed singly
by an individual borrower, or as an
active participant in a multi-party (to
include utilities, government agencies
and other participants or combination
thereof) Tabletop execution or actual
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full implementation of the ERP. For the
purpose of this part, “Tabletop” means
a hypothetical emergency response
scenario in which participants will
identify the policy, communication,
resources, data, coordination, and
organizational elements associated with

an emergency response.
* * * * *

(c) Inspections of facilities must
include a determination of whether the
facility complies with the National
Electrical Safety Code, National
Electrical Code (as applicable), and
applicable State or local regulations and
whether additional security measures
are considered necessary to reduce the
vulnerability of those facilities which, if
damaged or destroyed, would severely
impact the reliability and security of the
electric power grid, cause significant
risk to the safety and health of the
public and/or impact the ability to
provide service to consumers over an
extended period of time. The electric
power grid, also known as the
transmission grid, consists of a network
of electrical lines and related facilities,
including certain substations, used to
connect distribution facilities to
generation facilities, and includes bulk
transmission and subtransmission
facilities as defined in §1710.2 of this
title. Any serious or life-threatening
deficiencies shall be promptly repaired,
disconnected, or isolated in accordance
with applicable codes or regulations.
Any other deficiencies found as a result
of such inspections and tests are to be
recorded and those records are to be
maintained until such deficiencies are
corrected or for the retention period
required by paragraph (b) of this section,
whichever is longer.

W 4. Section 1730.22 is amended by
revising paragraph (a) and paragraph (b)
introductory text to read as follow:

§1730.22 Borrower analysis.

(a) Each borrower shall periodically
analyze and document its security,
operations and maintenance policies,
practices, and procedures to determine
if they are appropriate and if they are
being followed. The records of
inspections and tests are also to be
reviewed and analyzed to identify any
trends which could indicate
deterioration in the physical or cyber
condition or the operational
effectiveness of the system or suggest a
need for changes in security, operations
or maintenance policies, practices and
procedures. For portions of the
borrower’s system that are not operated
by the borrower, if any, the borrower’s
written analysis would also include a

review of the operator’s performance
under the operating agreement.

(b) When a borrower’s security,
operations and maintenance policies,
practices, and procedures are to be
reviewed and evaluated by RUS, the
borrower shall:

* * * * *

m 5. Section 1730.26 is amended by:
m A. Revising the section heading;
m B. Designating the text as paragraph (a)
and adding a paragraph heading; and
m C. Adding a new paragraph (b).
These additions are to read as follows:

§1730.26 Certification.

(a) Engineer’s certification.

(b) Emergency Restoration Plan
certification. The borrower’s Manager or
Chief Executive Officer shall provide
written certification to RUS stating that
a VRA has been satisfactorily completed
that meets the criteria of §1730.27 (a),
(b), (c), or (d), as applicable and
§1730.27(e)(1) through (e)(8), and that
the borrower has an ERP that meets the
criteria of §1730.28 (a), (b), (c), or (d),
as applicable, and § 1730.28 (e), (f), and
(g). The written certification shall be in
letter form. Applicants for new RUS
electric loans, loan guarantees or grants
shall include the written certification in
the application package submitted to
RUS. If the self-certification of an ERP
and VRA are not received as set forth in
this section, approval of the loan, loan
guarantees or grants will not be
considered until the certifications are
received by RUS.
m 5. Sections 1730.27,1730.28 and
1730.29 are added to read as follows:

* * %

§1730.27 Vulnerability and Risk
Assessment (VRA).

(a) Each borrower with an approved
RUS electric program loan as of October
12, 2004 shall perform an initial VRA of
its electric system no later than July 12,
2005. Additional or periodic VRA’s may
be necessary if significant changes occur
in the borrower’s system, and records of
such additional assessments shall be
maintained by the borrower.

(b) Each applicant that has submitted
an application for an RUS electric
program loan or grant prior to October
12, 2004, but whose application has not
been approved by RUS by such date,
shall perform an initial VRA of its
electric system in accordance with
§1730.27(a).

(c) Each applicant that submits an
application for an RUS electric program
loan or grant between October 12, 2004
and July 12, 2005 shall perform an
initial VRA of its electric system in
accordance with §1730.27(a).

(d) Each applicant that submits an
application for an RUS electric program

loan or grant on or after July 12, 2005
shall include with its application
package a letter certification that such
applicant has performed an initial VRA
of its electric system. Additional or
periodic VRA’s may be necessary if
significant changes occur in the
borrower’s system, and records of such
additional assessments shall be
maintained by the borrower.

(e) The VRA shall include identifying:

(1) Critical assets or facilities
considered necessary for the reliability
and security of the electric power grid
as described in §1730.21(c);

(2) Facilities that if damaged or
destroyed would cause significant risk
to the safety and health of the public;

(3) Critical assets or infrastructure
owned or served by the borrower’s
electric system that are determined,
identified and communicated as
elements of national security by the
consumer, State or Federal government;

(4) External system impacts
(interdependency) with loss of
identified system components;

(5) Threats to facilities and assets
identified in paragraphs (e)(1), (e)(2),
(e)(3), and (e)(4) of this section;

(6) Criticality and risk level of the
borrower’s system;

(7) Critical asset components and
elements unique to the RUS borrower’s
system; and

(8) Other threats, if any, identified by
an individual borrower.

§1730.28 Emergency Restoration Plan
(ERP).

(a) Each borrower with an approved
RUS electric program loan as of October
12, 2004 shall have a written ERP no
later than January 12, 2006. The ERP
should be developed by the borrower
individually or in conjunction with
other electric utilities (not all having to
be RUS borrowers) through the
borrower’s unique knowledge of its
system, prudent utility practices (which
includes development of an ERP) and
the borrower’s completed VRA. If a joint
electric utility ERP is developed, each
RUS borrower shall prepare an
addendum to meet the requirements of
paragraphs (e), (f), and (g) of this section
as it relates to its system.

(b) Each applicant that has submitted
an application for an RUS electric
program loan or grant prior to October
12, 2004, but whose application has not
been approved by RUS by such date,
shall have a written ERP in accordance
with § 1730.28(a).

(c) Each applicant that submits an
application for an RUS electric program
loan or grant between October 12, 2004
and January 12, 2006, shall have a
written ERP in accordance with
§1730.28(a).
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(d) Each applicant that submits an
application for an RUS electric program
loan or grant on or after January 12,
2006 shall include with its application
package a letter certification that such
applicant has a written ERP.

(e) The ERP shall include:

(1) A list of key contact emergency
telephone numbers (emergency
agencies, borrower management and
other key personnel, contractors and
equipment suppliers, other utilities, and
others that might need to be reached in
an emergency);

(2) A list of key utility management
and other personnel and identification
of a chain of command and delegation
of authority and responsibility during
an emergency;

(3) Procedures for recovery from loss
of power to the headquarters, key
offices, and/or operation center
facilities;

(4) A Business Continuity Section
describing a plan to maintain or re-
establish business operations following
an event which disrupts business
systems (computer, financial, and other
business systems); and

(5) Other items, if any, identified by
the borrower as essential for inclusion
in the ERP.

(f) The ERP must be approved and
signed by the borrower’s Manager or
Chief Executive Officer, and approved
by the borrower’s Board of Directors.

(g) Copies of the most recent approved
ERP must be made readily available to
key personnel at all times.

(h) The ERP shall be Exercised at least
annually to ensure operability and
employee familiarity. Completion of the
first exercise of the ERP must occur on
or before January 12, 2007.

(i) If modifications are made to an
existing ERP:

(1) The modified ERP must be
prepared in compliance with the
provisions of paragraphs (e), (f), and (g)
of this section; and

(2) Additional Exercises may be
necessary to maintain employee
operability and familiarity.

(j) Each borrower shall maintain
records of such Exercises.

§1730.29 Grants and Grantees.

For the purposes of this part, the
terms “borrower” shall include
recipients of RUS electric program
grants, and “applicant” shall include
applicants for such grants. References to
“security documents” shall, with
respect to recipients of RUS electric
program grants, include grant
agreements and other grant-related
documents.

Dated: September 24, 2004.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 04—22779 Filed 10-8—-04; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 52

[Docket No. 98-123-7]

RIN 0579-AB10

Pseudorabies in Swine; Payment of
Indemnity

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rules as
final rule.

SUMMARY: We are adopting as a final
rule, without change, two interim rules
that amended the animal health
regulations. The first interim rule
established regulations to provide for
the payment of indemnity for the
voluntary depopulation of herds of
swine known to be infected with
pseudorabies, and the second interim
rule amended the regulations to provide
that the indemnity payment will be
equal to the difference between the net
salvage received and the fair market
value of the swine destroyed. The
second interim rule also provided for
the payment of indemnity for breeding
sows destroyed because of
pseudorabies. The interim rules allowed
for the payment of indemnity from
accelerated pseudorabies eradication
program funds for swine destroyed
because of pseudorabies and were
necessary to further pseudorabies
eradication efforts and to protect swine
not infected with pseudorabies from the
disease.

DATES: The interim rules became
effective January 12, 1999, and April 12,
2000.

FOR FURTHER INFORMATION CONTACT: Dr.
Adam Grow, Senior Staff Veterinarian,
Swine Health and Disease Programs,
Eradication and Surveillance Team,
National Center for Animal Health
Programs, VS, APHIS, 4700 River Road
Unit 43, Riverdale, MD 20737-1231;
(301) 734-3752.

SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective January
12,1999, and published in the Federal
Register on January 15, 1999 (64 FR
2545-2550, Docket No. 98-123-2), we

established regulations in 9 CFR part 52
to provide for the payment of indemnity
by the Animal and Plant Health
Inspection Service (APHIS) for the
voluntary depopulation of herds of
swine known to be infected with
pseudorabies. That interim rule, which
was intended to encourage the
depopulation of infected herds, was
necessary to accelerate pseudorabies
eradication efforts and to protect swine
not infected with pseudorabies from the
disease.

We solicited comments concerning
the interim rule for 60 days ending
March 16, 1999. In a technical
amendment published on March 17,
1999 (64 FR 13064—13065, Docket No.
98-123-3), we extended that comment
period by an additional 30 days. We
received two comments by the April 16,
1999, close of the extended comment
period. They were from a trade
organization and a U.S. veterinary
medical association. The comments are
discussed below.

One commenter requested that APHIS
consider amending the regulations to
require that premises depopulated of
swine because of pseudorabies not be
restocked for at least 30 days following
cleaning and disinfecting, or until an
appropriate length of time has passed as
determined by a pseudorabies
epidemiologist.

In response to that comment, we
published the March 17, 1999, technical
amendment mentioned above to clarify
the provisions contained in the interim
rule regarding the waiting period that
must be observed before restocking
premises depopulated because of
pseudorabies. In that technical
amendment, we amended the
regulations in part 52 to provide that
premises that have been depopulated
because of pseudorabies may be
restocked with swine 30 days following
an approved cleaning and disinfection,
unless an official pseudorabies
epidemiologist determines that a shorter
or longer period of time is adequate or
necessary to protect new animals
against infection. Because the March
1999 technical amendment addressed
the commenter’s concern, no further
response to that comment is necessary
in this document.

Both commenters raised concerns that
fell outside of the scope of the January
1999 interim rule. One commenter
recommended that APHIS increase
surveillance to ensure detection of
infected animals and requested that
APHIS make available Federal funding
for vaccines when State funding proves
inadequate. The second commenter
urged APHIS to increase the speed at
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which herds will be depopulated by
developing staging areas at slaughter
facilities that operate overnight and
suggested that APHIS develop a weekly
reporting system for herds that have
been depopulated so that the disease
status of depopulated premises is made
available to producers and
veterinarians. This commenter further
recommended that APHIS develop a
final pseudorabies eradication program
and encouraged APHIS to establish and
fund a pseudorabies acute outbreak
team that would be responsible for
containing an outbreak and developing
a clean-up program.

The January 1999 interim rule
established regulations to provide for
the payment of indemnity by APHIS for
the voluntary depopulation of herds of
swine known to be infected with
pseudorabies. Issues related to disease
surveillance, vaccine program funding,
slaughterhouse operations, reporting
systems for herd depopulation, and
future and final stage pseudorabies
eradication efforts fall outside the scope
of that rulemaking. Therefore, we are
not making any changes to the rule
based on these comments.

Finally, one commenter expressed
support for APHIS’ payment of
indemnity to producers for the
voluntary depopulation of herds
infected with pseudorabies and
requested the continued availability of
Federal funding for the pseudorabies
indemnity program beyond the 6-month
timeframe announced in the interim
rule.

In a notice published in the Federal
Register on November 17, 1999 (64 FR
62569—62570, Docket No. 98—-123-5), we
announced that additional funds had
been allocated for the indemnity
program and that the program would
continue until funds are depleted or
until further notice. In that notice, we
acknowledged that some States were
still conducting their eradication
programs and that we considered it
important to the pseudorabies
eradication effort in the United States to
continue the accelerated eradication
program beyond the 6-month timeframe
stated in the January 1999 interim rule.

In a subsequent interim rule
published on April 18, 2000 (65 FR
20706-20712, Docket No. 98-123-6), we
revised the method by which owners of
swine will receive fair market value for
their animals under the accelerated
pseudorabies eradication program in
order to extend the funds available to
APHIS for the program before these
funds are exhausted. That April 2000
interim rule amended the regulations in
part 52 to provide that APHIS will pay
owners either the fair market value of

herds of swine depopulated, or the
difference between the net salvage value
received for herds of swine disposed of
through slaughter and the fair market
value of those animals. The April 2000
interim rule also allowed owners of
breeding sows identified as being
infected with pseudorabies to receive
indemnity if those sows are sent directly
to slaughter, even if the remainder of the
herd the sow is part of is not
depopulated. These amendments were
intended to allow for the payment of
indemnity from accelerated
pseudorabies eradication program funds
for a greater number of swine disposed
of because they are infected with
pseudorabies.

We solicited comments concerning
the April 2000 interim rule for 60 days
ending June 19, 2000. We did not
receive any comments on that interim
rule.

Therefore, for the reasons given in the
interim rules and in this document, we
are adopting the interim rules as a final
rule without change.

This action also affirms the
information contained in the interim
rules concerning Executive Order 12866
and the Regulatory Flexibility Act, and
Executive Order 12988.

Further, this action has been
determined to be not significant for the
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, (44 U.S.C. 3501
et seq.), the information collection and
recordkeeping requirements in the
interim rules have been approved by the
Office of Management and Budget
(OMB). The assigned OMB control
number is 0579-0137.

List of Subjects in 9 CFR Part 52

Animal diseases, Indemnity
Payments, Pseudorabies, Swine,
Transportation.

PART 52—SWINE DESTROYED
BECAUSE OF PSEUDORABIES

m Accordingly, we are adopting as a final
rule, without change, the interim rule
establishing 9 CFR part 52 that was
published at 64 FR 2545—2550 on

January 15, 1999, as amended by the
technical amendment published at 64 FR
13064—13065 on March 17, 1999, and by
the interim rule published at 65 FR
20706-20712 on April 18, 2000.

Done in Washington, DG, this 5th day of
October 2004 .
Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04—22789 Filed 10—-8—04; 8:45 am)]
BILLING CODE 3410-34-U

FEDERAL RESERVE SYSTEM

12 CFR Part 204
[Regulation D; Docket No. R-1213]

Reserve Requirements of Depository
Institutions

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Final rule.

SUMMARY: The Board is amending
Regulation D, Reserve Requirements of
Depository Institutions, to reflect the
annual indexing of the low reserve
tranche and of the reserve requirement
exemption amount for 2005. The Board
is also announcing the annual indexing
of the nonexempt deposit cutoff level
and the reduced reporting limit that will
be effective beginning in September
2005. The Regulation D amendments
increase the amount of net transaction
accounts at each depository institution
that is subject to a three percent reserve
requirement in 2005 from $45.4 million
to $47.6 million. This amount is known
as the low reserve tranche. The
Regulation D amendments also increase
the amount of total reservable liabilities
of each depository institution that is
subject to a zero percent reserve
requirement in 2005 from $6.6 million
to $7.0 million. This amount is known
as the reserve requirement exemption
amount. The adjustments to both of
these amounts are derived using
statutory formulas specified in the
Federal Reserve Act.

The Board is also announcing
increases in two other amounts, the
nonexempt deposit cutoff level and the
reduced reporting limit, that are used to
determine the frequency with which
depository institutions must submit
deposit reports. The nonexempt deposit
cutoff level is being increased from
$161.2 million in 2004 to $169.8 million
in 2005, and the reduced reporting limit
is being increased from $1.074 billion in
2004 to $1.131 billion in 2005. These
amounts are indexed annually in order
to reduce reporting burden for smaller
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depository institutions. Thus, beginning
in September 2005, depository
institutions will be required to file the
FR 2900 report each week under the
following conditions: If they have net
transaction accounts over $7.0 million
and have total deposits of at least $169.8
million; or if they have net transaction
accounts of $7.0 million or less but have
total deposits of at least $1.131 billion.
Depository institutions will be required
to file the FR 2900 report each quarter

if they have net transaction accounts
over $7.0 million but have total deposits
of less than $169.8 million. Depository
institutions will be required to file the
FR 2910a report annually if they have
net transaction accounts of $7.0 million
or less but have total deposits greater
than $7.0 million but less than $1.131
billion. Depository institutions with
$7.0 million or less in total deposits are
not required to file a deposit report.
DATES: Effective date: November 12,
2004.

Compliance dates: For depository
institutions that report weekly, the
adjusted low reserve tranche and
reserve requirement exemption amount
will apply to the fourteen-day reserve
computation period that begins
Tuesday, November 23, 2004, and the
corresponding fourteen-day reserve
maintenance period that begins
Thursday, December 23, 2004. For
depository institutions that report
quarterly, the adjusted low reserve
tranche and reserve requirement
exemption amount will apply to the
seven-day reserve computation period
that begins Tuesday, December 21,
2004, and the corresponding seven-day
reserve maintenance period that begins
Thursday, January 20, 2005. For all
depository institutions, the nonexempt
deposit cutoff level, the reserve
requirement exemption amount, and the
reduced reporting limit will be used for
2005 deposit report screening to
determine reporting frequency for the
twelve-month period that begins in
September 2005.

FOR FURTHER INFORMATION CONTACT:
Heatherun Allison, Senior Counsel
(202/452-3565), Legal Division, or
Gretchen Weinbach, Senior Economist
(202/452-2841), Division of Monetary
Affairs; for user of Telecommunications
Device for the Deaf (TDD) only, contact
(202/263—-4869); Board of Governors of
the Federal Reserve System, 20th and C
Streets, NW., Washington, DC 20551.
SUPPLEMENTARY INFORMATION: Section
19(b)(2) of the Federal Reserve Act (12
U.S.C. 461(b)(2)) requires each
depository institution to maintain
reserves against its transaction accounts
and nonpersonal time deposits, as

prescribed by Board regulations, for the
purpose of implementing monetary
policy. Section 11(a)(2) of the Federal
Reserve Act (12 U.S.C. 248(a)(2))
authorizes the Board to require reports
of liabilities and assets from depository
institutions to enable the Board to
conduct monetary policy. The Board’s
actions with respect to each of these
provisions are discussed in turn below.

1. Reserve Requirements

Pursuant to section 19(b)(2) of the
Federal Reserve Act, transaction
account balances maintained at each
depository institution up to a certain
amount, known as the low reserve
tranche, are subject to a three percent
reserve requirement. Net transaction
account balances over the low reserve
tranche are subject to a ten percent
reserve requirement. Section 19(b)(2)
also provides that, before December 31
of each year, the Board shall issue a
regulation adjusting the low reserve
tranche for the next calendar year. The
adjustment in the low reserve tranche is
to be 80 percent of the percentage
increase or decrease in net transaction
accounts at all depository institutions
over the one-year period that ends on
the June 30 prior to the adjustment.

Currently, the low reserve tranche is
$45.4 million. Net transaction accounts
of all depository institutions rose 6.0
percent (from $654.4 billion to $693.8
billion) between June 30, 2003 and June
30, 2004. Accordingly, the Board is
amending Regulation D (12 CFR part
204) to increase the low reserve tranche
for net transaction accounts by $2.2
million, from $45.4 million in 2004 to
$47.6 million in 2005.

Section 19(b)(11)(A) of the Federal
Reserve Act (12 U.S.C. 461(b)(11)(A))
provides that a zero percent reserve
requirement shall apply at each
depository institution to total reservable
liabilities that do not exceed a certain
amount, known as the reserve
requirement exemption amount.

Section 19(b)(11)(B) provides that,
before December 31 of each year, the
Board shall issue a regulation adjusting
the reserve requirement exemption
amount for the next calendar year if
total reservable liabilities held at all
depository institutions increase from
one year to the next. Unlike the low
reserve tranche, which can be adjusted
upward or downward, no adjustment is
made to the reserve requirement
exemption amount if total reservable
liabilities held at all depository
institutions should decrease during the
applicable time period. The percentage
increase in the reserve requirement
exemption amount is to be 80 percent of
the increase in total reservable liabilities

at all depository institutions over the
one-year period that ends on the June 30
prior to the adjustment.

Total reservable liabilities of all
depository institutions increased by 7.1
percent (from $2,786.0 billion to
$2,983.8 billion) between June 30, 2003,
and June 30, 2004. Accordingly, the
Board is amending Regulation D to
increase the reserve requirement
exemption amount by $0.4 million, from
$6.6 million in 2004 to $7.0 million in
2005.1

For depository institutions that report
weekly, the adjusted low reserve
tranche and reserve requirement
exemption amount will be effective for
the fourteen-day reserve computation
period beginning Tuesday, November
23, 2004, and for the corresponding
fourteen-day reserve maintenance
period beginning Thursday, December
23, 2004. For depository institutions
that report quarterly, the adjusted low
reserve tranche and reserve requirement
exemption amount will be effective for
the seven-day reserve computation
period beginning Tuesday, December
21, 2004, and for the corresponding
seven-day reserve maintenance period
beginning Thursday, January 20, 2005.

2. Deposit Reports

Section 11(b)(2) of the Federal
Reserve Act authorizes the Board to
require depository institutions to file
reports of their liabilities and assets as
the Board may determine to be
necessary or desirable to enable it to
discharge its responsibility to monitor
and control the monetary and credit
aggregates. The Board screens
depository institutions each year to
determine whether they must file
deposit reports and, if so, how
frequently they must file them (weekly,
quarterly, or annually). These deposit
reporting assignments become effective
each September.

The screening of depository
institutions for assignment to one of the
four deposit reporting categories is
based on three amounts: the reserve
requirement exemption amount, the
nonexempt deposit cutoff level, and the
reduced reporting limit. The annual
adjustment to the first amount, the
reserve requirement exemption amount,
is described in Section 1 above. The
other two amounts, the nonexempt
deposit cutoff level and the reduced
reporting limit, are also adjusted
annually, by an amount equal to 80
percent of the increase, if any, in total

1 Consistent with Board practice, the low reserve
tranche and reserve requirement exemption
amounts have been rounded to the nearest $0.1
million.
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deposits at all depository institutions
over the one-year period that ends on
the June 30 prior to the adjustment.

Total deposits at all depository
institutions increased by 6.7 percent
(from $6,534.2 billion to $6,969.8
billion) between June 30, 2003 and June
30, 2004. Accordingly, the Board is
adjusting the nonexempt deposit cutoff
level upward by $8.6 million, from its
current level of $161.2 million in 2004
to $169.8 million in 2005. The Board is
also adjusting the reduced reporting
limit upward by $57 million, from its
current level of $1.074 billion in 2004
to $1.131 billion in 2005.2

Beginning in September 2005, the
boundaries of the four deposit reporting
categories will be defined as follows.
Those depository institutions with net
transaction accounts over $7.0 million
(the reserve requirement exemption
amount) or total deposits greater than or
equal to $1.131 billion (the reduced
reporting limit) are subject to detailed
reporting, and must file an FR 2900
report either weekly or quarterly. Of this
group, those with total deposits greater
than or equal to $169.8 million (the
nonexempt deposit cutoff level) are
required to file the FR 2900 report each
week, while those with total deposits
less than $169.8 million are required to
file the FR 2900 report each quarter.
Those depository institutions with net
transaction accounts less than or equal

to $7.0 million (the reserve requirement
exemption amount) and with total
deposits less than $1.131 billion (the
reduced reporting limit) are eligible for
reduced reporting, and must either file
a deposit report annually or not at all.
Of this group, those with total deposits
greater than $7.0 million (but less than
$1.131 billion) are required to file the
FR 2910a report annually, while those
with total deposits less than or equal to
$7.0 million are not required to file a
deposit report. A depository institution
that manipulates its reporting, however,
in an attempt to qualify for less frequent
reporting or to reduce its reserve
requirement may be required to report
the FR 2900 on a weekly basis and
maintain appropriate reserve balances
with its Reserve Bank, regardless of its
most recent panel assignment.

Notice and Regulatory Flexibility Act.

The provisions of 5 U.S.C. 553(b)
relating to notice of proposed
rulemaking have not been followed in
connection with the adoption of these
amendments. The amendments involve
expected, ministerial adjustments
prescribed by statute and by the Board’s
policy concerning reporting practices.
The increases in the reserve requirement
exemption amount, the low reserve
tranche, the nonexempt deposit cutoff
level, and the reduced reporting limit
serve to reduce regulatory burdens on

depository institutions. Accordingly, the
Board finds good cause for determining,
and so determines, that notice in
accordance with 5 U.S.C. 553(b) is
unnecessary. Consequently, the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601, do not apply to these
amendments.

List of Subjects in 12 CFR Part 204

Banks, banking, Reporting and
recordkeeping requirements.

m For the reasons set forth in the
preamble, the Board is amending 12 CFR
part 204 as follows:

PART 204—RESERVE
REQUIREMENTS OF DEPOSITORY
INSTITUTIONS (REGULATION D)

m 1. The authority citation for part 204
continues to read as follows:

Authority: 12 U.S.C. 248(a), 248(c), 371a,
461, 601, 611, and 3105.

m 2. Section 204.9 is revised to read as
follows:

§204.9 Reserve requirement ratios.

The following reserve requirement
ratios are prescribed for all depository
institutions, banking Edge and
agreement corporations, and United
States branches and agencies of foreign
banks:

Category

Reserve requirement

Net transaction accounts:
$0 to $7.0 million
Over $7.0 million and up to $47.6 million ..
Over $47.6 million

0 percent of amount.
3 percent of amount.

$1,218,000 plus 10 percent of amount over $47.6 million.

Nonpersonal time deposits ..........ccoiviiiiiiiiiiiie e 0 percent.
Eurocurrency liabilities .........ccooiiiieiiiieiee e 0 percent.
By order of the Board of Governors of the DEPARTMENT OF COMMERCE update certain references to the U.S.

Federal Reserve System.
October 5, 2004.
Jennifer J. Johnson,
Secretary of the Board.
[FR Doc. 04-22772 Filed 10-8-04; 8:45 a.m.]
BILLING CODE 6210-01-P

2 Consistent with Board practice, the nonexempt
deposit cutoff level has been rounded to the nearest

Bureau of Industry and Security

15 CFR Parts 730, 734, 746, 770, 772
and 774

[Docket No. 040920270-4270-01]
RIN 0694-AD13

Nomenclature Change: References to
Another Agency

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule; Nomenclature
change.

SUMMARY: The Export Administration
Regulations (EAR) are amended to

$0.1 million, while the reduced reporting limit has
been rounded to the nearest $1 million.

State Department’s Directorate of
Defense Trade Controls. The EAR
contain references to this agency under
its current name and under its former
name, the Office of Defense Trade
Controls. This amendment will remove
the possibility that a member of the
public might think that two different
offices are being referenced.

DATES: Effective October 12, 2004.

ADDRESSES: Although this is a final rule,
comments are welcome and should be
addressed to Timothy Mooney, Office of
Exporter Services, Bureau of Industry
and Security, Department of Commerce,
P.O. Box 273, Washington, DC 20044, E-
mailed to: tmooney@bis.doc.gov, or
faxed to 202—482-3355.
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FOR FURTHER INFORMATION CONTACT:
Timothy Mooney, Regulatory Policy
Division, Bureau of Industry and
Security, Telephone: (202) 482-2440, E-
mail: tmooney@bis.doc.gov.
SUPPLEMENTARY INFORMATION

Background

This rule amends the Export
Administration Regulations (EAR) to
conform with a decision made by the
Department of State, through an internal
organizational order, to change the
name of the Office of Defense Trade
Controls to the “Directorate of Defense
Trade Controls.” Consistent with this
name change, this rule makes a number
of changes in chapter VII, subchapter C
of title 15 of the Code of Federal
Regulations, the Export Administration
Regulations (EAR). Specifically, this
rule changes all references to the “Office
of Defense Trade Controls” and “DTC”,
wherever they appear in chapter VII,
subchapter C to the “Directorate of
Defense Trade Controls” and “DDTC”,
respectively. In addition, this rule
changes the appropriate definitions
sections to conform to the new name of
the office.

Although the Export Administration
Act expired on August 20, 2001,
Executive Order 13222 of August 17,
2001 (3 CFR, 2001 Comp., p. 783
(2002)), as extended by the Notice of
August 6, 2004, 69 FR 48763 (August
10, 2004) continues the Regulations in
effect under the International
Emergency Economic Powers Act.

Rulemaking Requirements

1. This final rule has been determined
to be not significant for purposes of E.O.
12866.

2. This rule does not impose
information collection or recordkeeping
requirements. Consequently, it need not
be reviewed by the Office of
Management and Budget under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

3. This rule does not contain policies
with Federalism implications as that
term is defined under E.O. 13132.

4. The provisions of the
Administrative Procedure Act (5 U.S.C.
553) requiring notice of proposed
rulemaking, the opportunity for public
participation, and a delay in effective
date, are inapplicable because this rule
involves a rule of agency organization,
procedure, or practice. 5 U.S.C. 553(b).
Further, no other law requires that a
notice of proposed rulemaking and an
opportunity for public comment be
given for this final rule. Because a
notice of proposed rulemaking and an
opportunity for public comment are not
required to be given for this rule under

5 U.S.C. or by any other law, the
analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601,
et seq.) are not applicable.

List of Subjects
15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Part 734

Administrative practice and
procedure, Exports, Inventions and
patents, Research, Science and
technology.

15 CFR Parts 746 and 774

Exports, Reporting and recordkeeping
requirements.

15 CFR Parts 770 and 772

Exports.

m For the reasons set forth in the
preamble, 15 CFR chapter VII,
subchapter C is amended as set forth
below.

PART 730—[AMENDED]

m 1. The authority citation for part 730 is
revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c; 22 U.S.C. 2151 note, Pub. L. 108-175;
22 U.S.C. 3201 et seq.; 22 U.S.C. 6004; 30
U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106—-387; Sec. 221, Pub. L. 107-56; E.O.
11912, 41 FR 15825, 3 CFR, 1976 Comp., p.
114; E.O. 12002, 42 FR 35623, 3 CFR, 1977
Comp., p. 133; E.O. 12058, 43 FR 20947, 3
CFR, 1978 Comp., p. 179; E.O. 12214, 45 FR
29783, 3 CFR, 1980 Comp., p. 256; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p-
608; E.O. 12854, 58 FR 36587, 3 CFR, 1993
Comp., p-179; E.O. 12918, 59 FR 28205, 3
CFR, 1994 Comp., p. 899; E.O. 12938, 59 FR
59099, 3 CFR, 1994 Comp., p- 950; E.O.
12947, 60 FR 5079, 3 CFR, 1995 Comp., p.
356; E.O. 12981, 60 FR 62981, 3 CFR, 1995
Comp., p. 419; E.O. 13020, 61 FR 54079, 3
CFR, 1996 Comp. p- 219; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13099, 63 FR 45167, 3 CFR, 1998 Comp., p-
208; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; E.O. 13224, 66 FR 49079, 3
CFR, 2001 Comp., p. 786; E.O. 13338, 69 FR
26751, May 13, 2004; Notice of October 29,
2003, 68 FR 62209, 3 CFR, 2003 Comp., p.
347; Notice of August 6, 2004, 69 FR 48763
(August 10, 2004).

m 2. In Part 730, revise all references to
the “Office of Defense Trade Controls” to
read ‘“‘Directorate of Defense Trade
Controls”’; and revise all references to
“DTC” to read “DDTC”.

PART 734—[AMENDED]

m 3. The authority citation for part 734 is
revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 12938, 59 FR 59099,
3 CFR, 1994 Comp., p. 950; E.O. 13020, 61
FR 54079, 3 CFR, 1996 Comp., p. 219; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of October 29, 2003, 68
FR 62209, 3 CFR, 2003 Comp., p. 347; Notice
of August 6, 2004, 69 FR 48763 (August 10,
2004).

m 4. In Part 734, revise all references to
the “Office of Defense Trade Controls” to
read ‘“Directorate of Defense Trade
Controls”’; and revise all references to
“DTC” to read “DDTC”.

PART 746—[AMENDED]

m 5. The authority citation for part 746 is
revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 22 U.S.C. 287c; Sec 1503,
Pub. L. 108-11,117 Stat. 559; 22 U.S.C. 6004;
Sec. 901-911, Pub. L. 106-387; Sec. 221, Pub.
L. 107-56; E.O. 12854, 58 FR 36587, 3 CFR
1993 Comp., p. 614; E.O. 12918, 59 FR 28205,
3 CFR, 1994 Cornp., Pp. 899; E.O. 13222, 3
CFR, 2001 Comp., p. 783; Presidential
Determination 2003—23 of May 7, 2003, 68
FR 26459, May 16, 2003; Notice of August 6,
2004, 69 FR 48763 (August 10, 2004).

m 6. In Part 746, revise all references to
the “Office of Defense Trade Controls” to
read “Directorate of Defense Trade
Controls”’; and revise all references to
“DTC” to read “DDTC”.

PART 770—[AMENDED]

m 7. The authority citation for part 770
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

m 8. In Part 770, revise all references to
the “”’Office of Defense Trade Controls”
to read “Directorate of Defense Trade
Controls”’; and revise all references to
“DTC” to read “DDTC”.

PART 772—[AMENDED]

m 9. The authority citation for part 772 is
revised to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; E.O. 13222, 66 FR 44025,
3 CFR, 2001 Comp., p. 783; Notice of August
6, 2004, 69 FR 48763 (August 10, 2004).

m 10.In § 772.1, remove the definition of
“Defense Trade Control (DTC)” and add
in alphabetical order the definition of
“Directorate of Defense Trade Controls”,
as set forth below.

§772.1 Definitions of terms as used in the
Export Administration Regulations (EAR).

* * * * *
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Directorate of Defense Trade Controls
(DDTC). The office at the Department of
State, formerly known as the Office of
Defense Trade Controls and before that
as the Office of Munitions Control,
responsible for reviewing applications
to export and reexport items on the U.S.
Munitions List. (See 22 CFR parts 120
through 130.)

* * * * *

PART 774—[AMENDED]

m 11. The authority citation for part 774
continues to read as follows:

Authority: 50 U.S.C. app. 2401 et seq.; 50
U.S.C. 1701 et seq.; 10 U.S.C. 7420; 10 U.S.C.
7430(e); 18 U.S.C. 2510 et seq.; 22 U.S.C.
287c, 22 U.S.C. 3201 et seq., 22 U.S.C. 6004;
30 U.S.C. 185(s), 185(u); 42 U.S.C. 2139a; 42
U.S.C. 6212; 43 U.S.C. 1354; 46 U.S.C. app.
466¢; 50 U.S.C. app. 5; Sec. 901-911, Pub. L.
106-387; Sec. 221, Pub. L. 107-56; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p-
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783; Notice of August 6, 2004, 69
FR 48763 (August 10, 2004).

m 12. In Supplement No. 1 to Part 774,
revise all references to the “Office of
Defense Trade Controls” to read
“Directorate of Defense Trade Controls”’;
revise all references to ‘“Directorate of
Defense Trade Control” to read
“Directorate of Defense Trade Controls”’;
and revise all references to “DTC” to
read “DDTC”.

Dated: October 4, 2004.
Peter Lichtenbaum,

Assistant Secretary for Export
Administration.

[FR Doc. 04—22861 Filed 10—-8—04; 8:45 am)]
BILLING CODE 3510-33-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 520 and 558

New Animal Drugs; Change of
Sponsor; Sulfaquinoxaline

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect a
change of sponsor for an approved new
animal drug application (NADA) from
Hess & Clark, Inc., to Phoenix Scientific,
Inc.

DATES: This rule is effective October 12,
2004.

FOR FURTHER INFORMATION CONTACT:
David R. Newkirk, Center for Veterinary
Medicine (HFV-100), Food and Drug

Administration, 7500 Standish P1.,
Rockville, MD 20855, 301-827—6967, e-
mail: david.newkirk@fda.gov.

SUPPLEMENTARY INFORMATION: Hess &
Clark, Inc., 944 Nandino Blvd.,
Lexington, KY 40511, has informed FDA
that it has transferred ownership of ,
and all rights and interest in, the
following three approved NADAs, to
Phoenix Scientific, Inc., 3915 South
48th Street Ter., St. Joseph, MO 64503:

N’\fﬁw%Aer Trade Name
6-391 S.Q. (sulfaquinoxaline) 40%
Medicated Feed
6-677 S.Q. (sulfaquinoxaline) 20% Solu-
tion
7-087 Sulfaquinoxaline Solubilized

Accordingly, the agency is amending
the regulations in 21 CFR 520.2325a and
558.586 to reflect the transfer of
ownership and a current format.

This rule does not meet the definition
of “rule” in 5 U.S.C. 804(3)(A) because
it is a rule of “particular applicability.”
Therefore, it is not subject to the
congressional review requirements in 5
U.S.C. 801-808.

List of Subjects

21 CFR Part 520
Animal drugs.

21 CFR Part 558

Animal drugs, Animal feeds.

m Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to the
Center for Veterinary Medicine, 21 CFR
parts 520 and 558 are amended as
follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

m 1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: 21 U.S.C. 360b.

§520.2325a [Amended]

m 2. Section 520.2325a is amended in
paragraph (a)(1) by removing “050749”
and by adding in its place “059130".

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

m 3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.
m 4. Section 558.586 is amended by
revising the section heading; by
removing paragraphs (c) and (d); by
redesignating paragraphs (e) and (f) as
paragraphs (c) and (d); and by revising

paragraph (a) and adding paragraph (b) to
read as follows:

§558.586 Sulfaquinoxaline.

(a) Specifications. Type A medicated
articles containing 40 percent
sulfaquinoxaline.

(b) Approvals. See No. 059130 in
§510.600(c) of this chapter.

* * * * *

Dated: September 27, 2004.
Steven D. Vaughn,

Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 04-22760 Filed 10-8-04; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 199
RIN 0720-AA89

TRICARE; Changes Included in the
National Defense Authorization Act for
Fiscal Year 2002, (NDAA-02), and a
Technical Correction Included in the
NDAA-03

AGENCY: Office of the Secretary, DoD.
ACTION: Final rule.

SUMMARY: This rule makes several
changes to the TRICARE program
authorized by Congress in the NDAA—
02. Specifically, revisions to the
definition of durable medical equipment
(DME); adoption of the same pricing
methods for durable medical
equipment, prosthetics, orthotics and
supplies (DMEPOS) as are in effect for
the Centers for Medicare & Medicaid
Services (CMS); clarification that
rehabilitative therapy is a TRICARE
benefit; addition of augmentative
communication devices (ACD)/speech
generating devices (SGDs) as a TRICARE
benefit; addition of hearing aids for
family members of active duty members
as a TRICARE Basic Program benefit;
revisions to the definition of prosthetics;
permanent authority for transitional
health care for certain members
separated from active duty; and
revisions to the time period of eligibility
for transitional health care.

This final rule also addresses a
technical correction found in section
706 of the Bob Stump NDAA-03,
relating to transitional health care for
dependents of certain members
separated from active duty.

DATES: This rule is effective December
13, 2004. Actual implementation will
coincide with the transition in each
TRICARE Region to the next generation
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TRICARE Managed Care Support
Contracts, which are scheduled to take
effect over a period of months ending on
November 1, 2004.

ADDRESSES: TRICARE Management
Activity, Medical Benefits and
Reimbursement Systems, 16401 East
Centretech Parkway, Aurora, Colorado
80011-9066.

FOR FURTHER INFORMATION CONTACT: Ann
N. Fazzini, Medical Benefits and
Reimbursement Systems, TRICARE
Management Activity, telephone, (303)
676—3803. Questions regarding payment
of specific claims should be addressed
to the appropriate TRICARE contractor.
SUPPLEMENTARY INFORMATION:

Background

In the Federal Register of April 16,
2003, (68 FR 18575), the Office of the
Secretary of Defense published for
public comment a proposed rule
regarding a number of changes included
in the NDAA-02 (Pub. L. 107-107,
December 28, 2001). These changes
include revisions to the definition of
durable medical equipment (DME);
adoption of the same pricing methods
for durable medical equipment,
prosthetics, orthotics and supplies
(DMEPQS) as are in effect for the
Centers for Medicare & Medicaid
Services (CMS); clarification that
rehabilitative therapy is a TRICARE
benefit; addition of augmentative
communication devices (ACD)/speech
generating devices (SGDs) as a TRICARE
benefit; addition of hearing aids for
family members of active duty members
as a TRICARE Basic Program benefit;
and revisions to the definition of
prosthetics.

In addition to the above benefit
changes, the NDAA 02 gave permanent
authority for transitional health care for
certain members separated from active
duty. Prior to the NDAA 02, the
Transitional Assistance Management
Program (TAMP)—the program through
which certain separating members and
their dependents receive transitional
health care—was scheduled to cease as
of December 30, 2001. The NDAA 02,
deleted the expiration date and made
the TAMP program a permanent
program.

Another change was made to
transitional health care by the NDAA
02. Prior to the NDAA 02, certain
separating members and their
dependents received transitional health
care until the earlier of: (1) 30 days after
the date of the release of the member
from active duty; or (2) the date on
which the member and the dependents
of the member are covered by a health
plan sponsored by an employer. The

groups who received transitional health
care within the above parameters
included: (1) A member of a reserve
component called or ordered to active
duty in support of a contingency
operation; (2) a member involuntarily
retained on active duty under section
12305 in support of a contingency
operation; or (3) a member who
voluntarily agrees to remain on active
duty for a period of less than one year
in support of a contingency operation.

The changes made in the NDAA 02
deleted the 30 day limit and changed
the coverage period to 60 days of
coverage for those separated with less
than six years of active service or 120
days of coverage for those separated
with six or more years of active service.

This final rule also provides for a
technical correction found in the Bob
Stump NDAA 03.

The NDAA 04, Pub. L. 108-136,
contains additional changes to the
transitional health care coverage period.
These changes expire on December 31,
2004. If these changes are extended or
made permanent they will be addressed
in a separate rule.

As a result of the publication of the
proposed rule, the following comments
were received from interested parties,
associations and the government
agencies that by law TRICARE is
required to consult during the rule
making process.

Review of Comments

We noticed the comments that we
received could be classified into four
major areas. The first is that there is a
perception that the NDAA 02 language
somehow eliminates or diminishes the
“medical necessity” provision and other
provisions found in TRICARE law. The
second is a lack of understanding or
awareness that the Program for Persons
with Disabilities (PWPWD) and the
TRICARE Basic Program are separate
and distinct programs. The third is
disagreement with our statement in the
proposed rule that TRICARE’s current
policies in place at the time provide
coverage within the NDAA 02 criteria.
The fourth and final area is a concern
with our proposed definition of
rehabilitative therapy.

We address each of these major areas
separately and then address the general
comments that we received on the
proposed rule.

I. Medical Necessity and Other
Provision

Several of the changes authorized by
Congress permit therapy for the purpose
of either improving, restoring,
maintaining, or preventing deterioration
of function, or an accessory or item of

supply that is used in conjunction with
a device for the purpose of achieving
therapeutic benefit and proper
functioning. We received comments
from several entities stating that they
believe the statutory reference to the
“functional status” of a beneficiary is to
be used as the sole basis for determining
coverage, rather than using the
requirement that a service or supply
must be medically or psychologically
necessary as required by 10 U.S.C.
1079(a)(13). This belief is incorrect. One
is to keep in mind that the provisions
found in the NDAA 02 must be read in
conjunction with the all other statutory
provisions and parameters that govern
the TRICARE program under title 10,
United States Code, chapter 55. The
most significant parameter for the
TRICARE program is found at
1079(a)(13) and excludes:

Any service or supply which is not
medically or psychologically necessary to
prevent, diagnose, or treat a mental or
physical illness, injury, or bodily
malfunction as assessed or diagnosed by a
physician, dentist, clinical psychologist,
certified marriage and family therapist,
optometrist, podiatrist, certified nurse-
midwife, certified nurse practitioner, or
certified clinical social worker, as
appropriate, may not be provided, except as
authorized elsewhere * * *.

The types of health care services
authorized by Congress in the NDAA—02
that this rule implements provide for
the types of health care that “may be”
provided by the TRICARE program. This
must be read in conjunction with the
medical necessity requirement.
Consequently, any therapy for the
purpose of either improving, restoring,
maintaining, or preventing deterioration
of function, or an accessory or item off
supply that is used in conjunction with
a device for the purpose of achieving
therapeutic benefit and proper
functioning must be medically
necessary before it can be cost shared by
TRICARE.

Another provision/parameter of the
TRICARE program that must be
considered when interpreting the NDAA
02 legislation is the prohibition against
providing custodial care. Custodial care
is excluded from TRICARE coverage
under section 1077(b)(1) and is defined
in section 1072(a) as:

Custodial care means treatment or services,
regardless of who recommends such
treatment or services or where such treatment
or services are provided that—(A) can be
rendered safely and reasonably by a person
who is not medically skilled; or (B) is or are
designed mainly to help the patient with
activities of daily living.

In summary, we do not concur with
the interpretation that the NDAA 02
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language reduces the significance of or
eliminates the use of the medical
necessity provision and other provisions
found in TRICARE law. TRICARE
considers the functional status of an
individual as a factor, but that factor
does not usurp the requirement of
medical necessity or custodial care. The
medical necessity and custodial care
provisions, as well as all other
parameters and provisions that govern
the TRICARE program, must be
considered concurrently with the
provisions added in the NDAA 02,
consistent with the rules of statutory
construction defined in title 10, Untied
States Code.

II. PFPWD in Relation to the Basic
Program

The PFPWD and the TRICARE Basic
Program are separate and distinct
programs with their own statutory basis,
to include separate/different eligibility
provisions, cost-sharing provisions, and
benefit provisions. The PFPWD, based
upon 10 U.S.C. 1079(d)—(f), is
implemented in 32 CFR 199.5, and
describes eligibility provisions, cost-
sharing provisions, and benefit
provisions under the PFPWD. The
changes to the PFPWD authorized by
section 701(d) of the NDAA 02 are being
implemented under a separate rule. The
TRICARE Basic Program Benefits are
implemented in 32 CFR 199.4. While
the programs are separate and distinct,
the PFPWD is available for use in
conjunction with the TRICARE Basic
Program. The PFPWD was
congressionally established
approximately 35 years ago to help
defray the costs of services not available
either through the TRICARE Basic
Program or through other public
agencies. This includes, but is not
limited to, services such as training,
special education and adjunct services
(e.g., equipment adaptation).

This rule makes no changes to the
PFPWD program found at 32 CFR 199.5.
There are some services and supplies
that are currently covered under the
PFPWD but are not covered under the
TRICARE Basic Program. This will
continue. For example, training, special
education, and eyeglasses may be
covered under the PFPWD but they are
excluded from the TRICARE Basic
Program.

Hearing aids are currently allowed
exclusively as a benefit under the
PFPWD; however, upon implementation
of this final rule, hearing aids will be
considered a benefit under the TRICARE
Basic Program, although still statutorily
limited to dependents of active duty
members.

Additionally, upon implementation of
this rule, those ACDs/SGDs defined in
this rule and that otherwise meet the
policies and provisions of the TRICARE
Basic Program will be covered as a
benefit under the Basic Program. There
will be some communicative devices,
that do not meet the definition of ACD/
SGD, but that are considered
communication devices, that have been
allowed for coverage under the PFPWD.
This will not change and those devices
will continue to be provided.

Again, this rule makes no change to
the regulatory section that governs the
PFPWD.

III. TRICARE’s Current Policies

We received comments stating that
the NDAA 02 provisions “Congress
intended that this new law would
stimulate TRICARE to provide greater
access to appropriate assistive devices,
technologies and related services.” The
comments subsequently expressed
concerns with our position that
TRICARE’s policies in place at this time
provide coverage within these criteria.
When we made the “current policies”
statement, we were referring to the
policies found in the TRICARE Policy
Manual and the TRICARE
Reimbursement Manual. These manuals
contain detailed policies on a variety of
topics, to include DME and prosthetics.
They may be accessed through the
TRICARE Web site at http://
www.tma.osd.mil. The policies
expressed in these manuals are
TRICARE’s interpretation of its
governing statutes (primarily title 10,
United States Code, chapter 55) and our
regulation implementing these statutes
(32 CFR part 199).

We reviewed the proposed rule and
found that we made the statement
regarding our current policies in the
SUPPLEMENTARY INFORMATION Section of
the rule in two places: the durable
medical equipment section and the
prosthetics section. Regarding DME, we
received comments stressing that
TRICARE needs to be aware of the
necessity to customize DME to meet an
individual’s needs. We are. The Durable
Medical Equipment policy is found at
chapter 7, section 3.1 in the TRICARE
Policy Manual. This policy defines DME
and provides guidance on when DME
may be repaired, replaced, modified,
and/or customized. The policy currently
reflects the provisions added in the
NDAA-02. This final rule incorporates
the new statutory authorization into 32
CFR part 199. In the Supplementary
Information we were simply saying that
our interpretation of previous statutory
authorizations and implementing
regulations in the TRICARE Policy

Manual were consistent with how we
interpret the new authorizations. Hence,
TRICARE’s current policies in place
provide coverage within the NDAA 02
criteria.

With regard to prosthetics, section
702 of NDAA—-02, gives the Department
the authority to provide a prosthetic
device that includes the following: (1)
Any accessory or item of supply that is
used in conjunction with the device for
the purpose of achieving therapeutic
benefit and proper functioning. (2)
Services necessary to train the recipient
of the device in the use of the device.
(3) Repair of the device for normal wear
and tear or damage. (4) Replacement of
the device if the device is lost or
irreparably damaged or the cost of repair
would exceed 60 percent of the cost of
replacement. (5) A prosthetic device
customized for a patient may be
provided under this section only by a
prosthetic practitioner who is qualified
to customize the device, as determined
under regulations prescribed by the
Secretary of Defense in consultation
with the other Secretaries.

As stated in the proposed rule,
TRICARE’s current policies do offer
benefits for the above criteria 1, 2, 3,
and 5. Regarding criterion (4), TRICARE
currently allows for replacement when
required due to growth or change in the
patient’s condition. Nonetheless, our
policies will be revised to ensure
consistency with the language found in
section 702 and will reflect a greater
opportunity to acquire replacement
prosthesis.

Regarding criterion 5, TRICARE has
no specific provider requirements for a
prosthetic practitioner to be qualified to
customize the device. Rather, otherwise
authorized TRICARE providers
currently provide prostheses and
customization of prostheses, such as
medical equipment firms, medical
supply firms, and Durable Medical
Equipment, Prosthetic, Orthotic
supplies providers/suppliers. As stated
in the proposed rule, we are aware that
CMS has established a Negotiated
Rulemaking Committee on Special
Payment Provisions and Requirements
for Prosthetics and Certain Custom-
Fabricated Orthotics. The purpose of
this committee is to advise CMS on
developing a proposed rule that would
establish payment provisions and
requirements for providers of prostheses
and custom-fabricated orthotics under
the CMS. Once the Committee provides
its findings, we will review them for
consideration under the TRICARE
program. After our review, we will use
the rulemaking process and the public
will have an opportunity to comment on
our proposed provisions regarding these
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types of providers. In the meantime, we
will continue to allow prostheses
customization by otherwise authorized
TRICARE providers.

The proposed rule states that where
our current policies deviate from the
new statutory language, we are adopting
the new statutory language and will
amend our policies to reflect that
language.

IV. Rehabilitative Therapy

We received numerous comments
from entities who expressed concern
with our definition of rehabilitative
therapy. The commenters stated that
defining rehabilitative therapy to
include only physical therapy (PT),
speech therapy (ST), and occupational
therapy (OT) violates that intent of the
statute. The commenters listed
numerous additional therapies that they
believe should be available for coverage
under the statutory language.

Again, parameters and provisions that
govern the TRICARE program must be
read in their entirety. By defining
rehabilitative therapy as PT, OT, and
ST, we did not mean to imply that all
other therapies are excluded and are not
eligible for TRICARE coverage. Other
therapies that are medically necessary
and appropriate, that are proven
medical treatment, that are not
considered as custodial care, that are
provided by an authorized TRICARE
provider and that are not otherwise
excluded as a TRICARE benefit may be
considered for TRICARE coverage.

However, in order to avoid any
misunderstanding, we have revised the
definition of rehabilitative therapy to
reflect the statutory language rather than
define it as PT, OT, and ST only.

V. Additional Comments

In addition to the four major areas in
which we received comments, we
received general comments regarding
most of the proposed provisions. Those
comments are responded to as follows:

ACD/SGD

Comment 1: One commenter
questioned whether including the
highly specific definition of an ACD/
SGD in the TRICARE regulation is
appropriate. The commenter proposed
that TRICARE adopt a more general
definition of ACD/SGD devices in its
regulations, leaving the specific
distinctions of the TRICARE Policy
Manual.

Response: We concur with this
recommendation. The purpose of the
CFR is to provide broad guidelines and
policies. The publishing of detailed
criteria for a speech generating device in
section 32 CFR 199.2 may prove

difficult to maintain and update, if
necessary. To assist our beneficiaries in
obtaining benefit coverage in a timely
manner, the detailed ACD/SGD
definition included in the proposed rule
has been replaced with the statutory
language. We will, place the specific
ACD/SGD criteria that were included in
the proposed rule into the TRICARE
Policy Manual (TPM). That is, we will
be adopting CMS’s augmentative
communication device guidelines as we
indicated in the proposed rule and we
will incorporate CMS’s guidelines into
the TPM. The TPM contains policies to
implement 32 CFR Part 199 and must be
used in conjunction with the CFR for
complete policy information. The TPM
can be accessed through the TRICARE
Web site at http://www.tricare.osd.mil.

Comment 2: We received comments
regarding the specific ACD/SGD criteria.
For example, it was pointed out to us
that we failed to include one of CMS’s
criteria in our definition.

Response: The omission of the
criterion was an oversight and will be
corrected. We have decided to include
only the NDAA 02 statutory
requirements in the regulation rather
than listing the specific ACD/SGD
criteria. We plan to include the specifics
regarding ACD/SGD coverage (i.e.,
criteria similar to CMS’s coverage
criteria) in the TRICARE Policy Manual.

Comment 3: We received comments
regarding our decision to adopt CMS’s
coverage of SGDs for ACDs. Some of the
commenters applauded our decision to
adopt CMS’s policy. Others expressed
dissatisfaction.

Response: The NDAA 02 amended
title 10, United States Code, by adding
a new subsection 1077(e)(2), which
says, “An augmentative communication
device may be provided under
subsection (a)(15).” Subsection (a)(15)
states that the Department may provide,
“Prosthetic devices, as determined by
the Secretary of Defense to be necessary
because of significant conditions
resulting from trauma, congenital
anomalies, or disease.” The Department,
in developing its guidelines, policies,
and coverage criteria of ACDs/SGDs, is
required to classify them as voice
prosthesis, while CMS may classify
ACDs/SGDs as durable medical
equipment. Although we are required to
classify them as voice prosthesis, our
decision to adopt CMS’s coverage of
SGDs for ACDs is consistent with
TRICARE seeking consistency with
CMS. CMS, like TRICARE, is a federal
program, and where appropriate,
adoption of their national standard
helps ensure delivery of a uniform
benefit.

Comment 4: A commenter asked
whether argumentative communication
devices/or speech generating devices
were covered previously only under the
PFPWD. They also asked whether
tracheostomy valves and cochlear
implants were purchased under
TRICARE and whether these provisions
will remain unchanged.

Response: ACDs/SGDs are currently
allowed under the PFPWD when there
is a serious physical disability and the
individual qualifies for the PFPWD.
Since certain ACDs/SGDs will now be a
benefit under the Basic Program, the
individual will no longer have to qualify
for PFPWD. Also, unlike hearing aids,
this benefit is not limited to dependents
of active duty members. The PFPWD is
a program statutorily limited to only
active duty dependents, so this is an
expansion of benefits.

Tracheostomy valves and cochlear
implants have been TRICARE benefits
and this remains unchanged.

Comment 5: A commenter
recommended that ACDs/SGDs also
include non-speech generating devices
which also help an individual to
maximize communication skills for
functional and effective communication.

Response: The statutory language
states that ACDs may be provided as a
voice prosthesis. We interpret this as
speech generating devices only. There
will be some communicative devices
that do not meet the definition of ACD/
SGD, but that are considered
communication devices, that have been
allowed for coverage under the PFPWD.
This will not change and those devices
will continue to be provided.

Comment 6: The narrative
introduction to the proposed ACD/SGD
regulations states that “In proposing this
policy, we have also taken into
consideration recommendations
provided to us by the American Speech
Language Hearing Association (ASHA)
in defining this benefit.” ASHA’s
recommendations, submitted in March
22,2002, did not infer that covered
ACDs should be limited to SGDs as
currently proposed.

Response: We apologize for inferring
that the ASHA recommended that ACDs
should be limited to those SGDs
outlined in the proposed rule.

Comment 7: A commenter
recommended that the services of
speech-language pathologists be
required as related to ACD/SGD
evaluation and establishment of a
treatment plan. Such is the requirement
specified in the DMERC Supplier
Manual reference above. If it is not
appropriate to include this requirement
in the regulation, then it should appear
in the policy manual.
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Response: TRICARE will allow
otherwise covered medically necessary
and appropriate services required and
prescribed by a physician that are
associated with the ACD/SGD.

Prosthetics

Comment 8: One commenter restated
the changes regarding prosthetics and
expressed concern that the same
coverage policies are not being applied
to TRICARE’s orthotic benefit.

Response: The NDAA 02 statutory
language refers only to prosthetic
devices and makes no mention of
orthotic care. Therefore, orthotic care is
not addressed in this regulation.

Comment 9: We have concerns about
the future findings of the CMS
established Negotiated Rulemaking
Committee on Special Payment
Provisions and Requirements for
Prosthetics and Orthotics.

Response: If TRICARE decides to
make any changes based on CMS’s
negotiated rulemaking, we will publish
a proposed rule with a comment period
giving the public an opportunity to
voice their concerns.

Hearing Aids

Comment 10: Two commenters stated
that they agree that there is not industry
standard or industry definition of
“profound” hearing loss and they
proposed changing the dB level of
profound hearing loss for children. The
dB level in the proposed rule was 26 dB.
The commenter asked us to change it to
15dB.

Response: The statutory language
provides coverage for a hearing aid
when a “profound hearing loss” is
present. There is no industry standard
or industry definition of “profound”, we
consulted with TRICARE, Veterans
Affairs, and Service physicians and
Audiology Consultants who informed us
a 26dB level falls within a mild hearing
loss range. Consequently, we believe
26dB is a reasonable and generous
interpretation of profound hearing loss.
Under PFPWD, the dB level was 45dB
or greater in one ear or 30dB in both
ears. By lowering the dB level to 26 we
are making this benefit much more
generous than what was previously
available under the PFPWD.

Comment 11: We were asked to
include a statement that testing areas
should be in compliance with ANSI
standard S3.1-1999, Maximum
Permissible Ambient Noise Levels for
Audiometric Test Rooms, or any future
revision thereof.

Response: We have taken this under
advisement. If necessary and
appropriate, we will include such a

statement in the TRICARE Policy
Manual hearing aid issuance.

Comment 12: A commenter urged
TRICARE to require that any hearing aid
fitting services for a TRICARE
beneficiary be provided by an ASHA-
certified, and where applicable, licensed
audiologist. We believe that audiologists
holding the Certificate of Clinical
Competence in Audiology (CCC-A) as
granted by ASHA will help assure a
high level of quality in the delivery of
this important benefit.

Response: TRICARE has established
the regulatory criteria for being an
authorized TRICARE provider based
upon the broad statutory guidelines
contained in title 10, United States
Code, chapter 55, and primarily 10
U.S.C. 1079(a)(13) and 1079(a)(8). For
individual paramedical providers under
TRICARE, 32 CFR 199.6(c)(3)(iii)(I)(4)
lists audiologists. Paramedical providers
may be reimbursed for services
provided on a fee-for-service basis only
if the beneficiary is referred by a
physician for the treatment of a
medically diagnosed condition and a
physician must also provide continuing
and ongoing oversight and supervision
of the program or episode of treatment
provided by the audiologists. All
paramedical providers must be licensed
if required in that state, and where a
state does not license a specific category
or paramedical, certification by a
Qualified Accreditation Organization as
defined in § 199.2 is required.
Certification must be at full clinical
practice level.

Comment 13. One commenter stated
that they prefer that the limitation exists
that anyone with hearing loss ““that
interferes with communication” would
be eligible for coverage.

Response: The term “profound”
hearing loss appears in the statute and
TRICARE has used its discretion in
interpreting that term. Prior to the
implementation of this rule, and when
the benefit was available under PFPWD,
the dB level was 45dB or greater in one
ear or 30dB in both ears. By lowering
the dB level to 26 we are making this
benefit much more generous than what
was previously available under the
PFPWD.

Comment 14: One commenter stated
that the proposed criteria for adults and
children listed in this new rule will
appropriately allow patients with
vocational, social, psychological and
environmental needs to receive benefits
from hearing amplification. However,
they also stated that the evaluation and
treatment process would be greatly
enhanced by the development of a
comprehensive protocol utilizing non-
audiometric data. They state that a

comprehensive protocol for determining
hearing aid candidacy and treatment
strategies would include data such as
the client’s physical status (dexterity,
visual status), psychological status
(attitude, motivation, cognitive and
mental status), and communication
status (auditory-visual speech
perception abilities, auditory speech
perception abilities) and the unique
communication environments in which
the client must function.

Response: In addition to now paying
for a hearing aid for a dependent of an
active duty member who has a profound
hearing loss, TRICARE will also cover
all medically necessary and appropriate
services and supplies associated with
the hearing aid.

Comment 15: A commenter advised
us that we may receive some comments
which dispute the proposed rule’s
proposed definition of what constitutes
a “profound” hearing loss, since typical
clinical categorizations (using pure tone
hearing thresholds alone) would not
typically associate “profound” with the
range of hearing thresholds listed in
section 199.2. They stated that they are
aware of, and agree with, the intentions
of the audiologist consultants from the
Department of Defense and the
Department of Veterans Affairs who
provided guidance in the drafting of this
rule. They also agree that there is no
universal standard for “profound” loss.
The comment continued by stating that
if hearing aids were only made available
to individuals with audiometric
thresholds exceeding 90dBHL
(considered by many physicians to
represent a profound loss, using only
pure tone audiometry results), most
hearing impaired patients would be
inappropriately excluded.

Response: We thank the commenter
for their support and acknowledgement
of the sufficiency and appropriateness
of our criteria of 40dB and 26db when
defining a profound hearing loss.

Comment 16: A comment was
received recommending that the
Supplementary Information portion of
Section V. Hearing Aids include the
requirements for a qualified audiologist.

Response: Audiologists are currently
authorized providers under TRICARE.
See 32 CFR 199.6 (c)(3)(iii)(I). Now that
hearing aids are a Basic Program benefit
for active duty family members,
otherwise covered services and supplies
associated with audiologists and speech
therapists may be covered.
Consequently, we have deleted the
Basic Program exclusion found at 32
CFR 199.4 (g)(45) regarding audiologists
and speech therapists. While we are
deleting the exclusion, it is necessary to
point out that otherwise covered
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services and supplies from these types
of providers may be provided only if the
beneficiary is referred by a physician for
the treatment of a medically diagnosed
condition and a physician must also
provide continuing and ongoing
oversight and supervision of these
providers.

Comment 17: We find no reference in
the rule to how TRICARE payment
methods would apply. We anticipate
that TRICARE payments for hearing aids
will remain consistent with what the
standard had been under the PFPWD.
Under this program, the active duty
sponsor was responsible for a co-
payment based on their rank (e.g.
ranging from $25 to $250 per $1000, per
device).

Response: Under the TRICARE Basic
Program, the beneficiary’s cost share
(and deductible, if any) will be based
upon which program they are
participating in (TRICARE Prime,
Standard, or Extra), and their status as
the dependent of an active duty member
(statutorily hearing aids are available to
only the dependent of an active duty
family member). Cost shares and
deductibles are also statutorily based
upon these two factors. The copayments
and cost-shares for the TRICARE Basic
Program have a different statutory basis
than the PFPWD. Because hearing aids
will now be obtained by dependents of
an active duty family member under the
Basic Program, the Basic Program cost-
sharing provisions must apply. These
copayments are as follows: TRICARE
Prime active duty beneficiaries will
have no copayment (i.e., a $0.00
copayment); those who use TRICARE
Standard will have a 20% cost share
after meeting their statutory fiscal year
deductible ($150 for an individual/$300
for a family; $50/$100 for dependents of
E—4 or below); those who use TRICARE
Extra will have 15% cost-sharing after
meeting their statutory deductible.

Comment 18: Is this really an
expansion of hearing aid benefits to AD
dependents since it is already being
provided under the PFPWD guidelines
and all who need an aid qualify for
PFPWD?

Response: Hearing aids will be offered
under the Basic Program only and will
not be offered as a benefit under the
PFPWD once this rule is implemented.
It is an enhancement of benefits because
we have relaxed the hearing levels
necessary to qualify for a hearing aid
and have offered hearing aids to all
active duty family members who meet
the criteria. Additionally, those enrolled
in TRICARE Prime will have no cost
share, as opposed to the statutory cost
share based on rank that they pay today

when they access the benefit under the
PFPWD.

Comment 19: Does the change mean
that the military treatment facility
(MTFs) will be fitting and purchasing
the aids through our VA contract, rather
than in the civilian sector, thus saving
tax dollars and that is the reason for the
change?

Response: The reason for the change
is that the NDAA-02 authorized hearing
aids as a TRICARE benefit under the
Basic program. The use of a VA contract
to fit and purchase hearing aids is a
decision that needs to be made by the
MTF.

Comment 20: Currently assistive
listening devices are purchased via the
PFPWD. The exclusion of auditory
sensory enhancing devices in the
proposed rule will not affect what we
currently purchase through the PFPWD
correct?

Response: Correct. The exclusion
found in the proposed rule applies to
the TRICARE Basic program, not the
PFPWD.

DME

Comment 21: Under the new statute,
we would anticipate, assuming that
other conditions of coverage are met,
that TRICARE would cover certain
sensory or communication aids such as
screen readers, Closed Circuit TVs, or
other optical scanners for people with
vision impairments. Similarly we would
expect that TRICARE would potentially
cover certain home modifications such
as grab bars and raised toilet seats that
facilitate better functioning with self
care, safety, and may prevent conditions
such as hip fractures and other injuries
from falls.

Response: As previously discussed,
under 10 U.S.C. 1079(a)(13), TRICARE
may not provide any service or supply
which is not medically or
psychologically necessary to prevent,
diagnose, or treat a mental or physical
illness, injury, or bodily malfunction as
assessed or diagnosed by a physician or
other authorized provider. Those items
of DME as defined in section 199.2 that
are also medically necessary and
appropriate are covered. There are some
items that may serve a preventive
purpose, but TRICARE has a very
limited preventive benefit that is based
on statute. Consequently, some of those
items listed by the commenter do not
meet coverage provisions.

Comment 22: A commenter stated that
the Medicaid program makes no express
reference to DME in contrast to the
CMS. They continued to express that for
the Medicaid program, the operative
term is equipment. In their opinion, the
TRICARE program continues to require

covered DME to be “primarily and
customarily designed and intended to
serve a medical purpose rather than
primarily for transportation, comfort or
convenience. The regulations also
continue to prohibit coverage for
“luxury” or “deluxe” items. These
requirements appear out of step with the
new statute’s standard of maximizing
function and preventing deterioration of
function.

Response: Medicaid and TRICARE are
separate programs each with their own
governing statutes and provisions.
Medical necessity is a requirement for
the TRICARE program and the NDAA 02
statutory language must be read in
conjunction with the existing medical
necessity requirement. DME with
deluxe, luxury, or immaterial features
which increase the cost of the item to
the government relative to a similar item
without those features is excluded. See
32 CFR 199.4(d)(3)(ii)((D)(3).

Comment 23: A commenter opined
that technology has blurred the line
between what can legitimately be called
a convenience or luxury and what
improves the functionality of quality of
life of the person, thereby improving his
or her health status.

Response: We will allow DME that
meets the definition described in this
final rule, is medically or
psychologically necessary, and meets all
parameters of TRICARE coverage.

Comment 24: One commenter
indicated that in the final rule,
TRICARE should specifically address
the issue of accessing power mobility
before a long term manual wheelchair
user is no longer able to propel him or
herself due to secondary injury as a
result of such wheelchair use.

Response: Current regulatory
provisions (32 CFR 199.4(d)(3)(iv)(C))
cover a wheelchair, or a CHAMPUS
approved alternative, which is
medically necessary to provide basic
mobility, including additional cost for
medically necessary modifications to
accommodate a particular disability.
These may be covered as durable
medical equipment. Additionally, the
Policy Manual allows for electric-
powered, cart-type transports as an
alternative to an electric wheelchair.
DME with deluxe, luxury, or immaterial
features which increase the cost of the
term to the government relative to a
similar item without those features
remains a TRICARE exclusion.

Comment 25: A commenter suggested
that we change the current definition of
DME to conform to CMS’s definition of
DME. CMS defines DME as equipment
furnished by a supplier or a home
health agency that—(1) Can withstand
repeated use; (2) is primarily and
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customarily used to serve a medical use;
(3) generally is not useful to an
individual in the absence of an illness
or injury; (4) is appropriate for use in
the home. Alternatively, the commenter
suggested that TRICARE revise its
definition of DME by deleting the
wording “* * * rather than primarily
for transportation, comfort or
convenience * * *”” and adding a
separate criterion that DME “‘generally
is not useful to an individual in the
absence of an illness or injury”.

Response: The proposed rule stated
that we intended to modify the DME
definition to incorporate the NDAA 02
language into the DME definition. The
revised DME definition was proposed to
read as follows: Equipment for which
the allowable charge is over $100 and
which:

(1) Is medically necessary for the
treatment of a covered illness or injury;
(2) Improves, restores, or maintains

the function of a malformed, diseased,
or injured body part, or can otherwise
minimize or prevent the deterioration of
the patient’s function or condition;

(3) Can maximize the patient’s
function consistent with the patient’s
physiological or medical needs.

(4) Is primarily and customarily
designed and intended to serve a
medical purpose rather than primarily
for transportation, comfort, or
convenience

(5) Can withstand repeated use;

(6) Provides the medically appropriate
level of performance and quality for the
medical condition present (that is,
nonluxury or nondeluxe);

(7) Is other than spectacles,
eyeglasses, contact lenses, or other
optical devices, hearing aids (unless
otherwise provided as a covered
TRICARE benefit), or other
communication devices (unless
otherwise provided as a covered
TRICARE benefit); and

(8) Is other than exercise equipment,
spas, whirlpools, hot tubs, swimming
pools or other such items.

When we received this comment, we
reviewed both our current and proposed
DME definition. It became clear to us
that some of the criteria included in the
definition were actually coverage
criteria rather than criteria that identify
DME. We then compared the current
and proposed TRICARE definitions for
DME to the definition used by CMS.
Based on that side-by-side comparison,
we decided to update our DME
definition by adopting the same first
three criteria listed in CMS’s definition
for use in TRICARE’s definition as that
these criteria have a crosswalk to
criteria found in our current DME
definition. We did not adopt the fourth

criteria in the CMS definition regarding
in-home use because it provides a
restriction not currently found under
the TRICARE program. Additionally, we
moved the coverage criteria currently
found in the DME definition at 32 CFR
199.2, to 32 CFR 199.4(d)(3)(ii)(A)
which outlines the scope of the DME
benefit. This final rule has been revised
accordingly.

Misc. Comments/Admin Comments

Comment 26: A commenter expressed
concern with the statement in the
“Regulatory Procedures” section of the
proposed rule stating that this
regulation is “not economically
significant.” They interpreted this to
mean that the TRICARE program “does
not anticipate spending any more
resources on this benefit category than
the program did before this new law
was adopted.”

Response: The language does not
mean that the TRICARE program does
not anticipate spending any more
resources on this benefit category than
the program did before the new law.
The statement is a requirement in
rulemaking under the Regulatory
Flexibility Act (RFA). There are three
specific RFA requirements applicable to
rulemaking:

1. Analysis of the impact of each
rulemaking on small entities and
evaluation of alternatives that would
accomplish regulatory objectives
without unduly burdening small entities
or erecting barriers to competition.

2. The periodic review of existing
agency rules which have a significant
economic impact on a substantial
number of small entities.

3. Preparation and publication of a
semiannual agenda listing rules under
development that may have a significant
economic impact on a substantial
number of small entities.

Additionally, Executive Order 12866
requires that comprehensive regulatory
impact analysis be performed on any
economically significant regulatory
action, defined as one that would result
in an annual effect of $100 million or
more on the national economy or which
would have other substantial impacts.

Neither the RFA or Executive Order
12866 provide spending limits for these
additional benefits and our statement in
the proposed rule shall have no impact
on the resources provided for this new
benefit. TRICARE shall provide the
benefits within the provisions outlined
in this final rule.

Comment 27: Add “Bob Stump” in
front of NDAA-03.

Response: Done.

Summary of Regulatory Modifications

The following modifications were
made as a result of suggestions received
during the public comment period:

(1) We revised the definition of ACD/
SGD to comply with the statutory
language. Additionally, we eliminated
the specific criteria for an ACD/SGD and
will be placing that into the TRICARE
Policy Manual.

(2) We adopted a modified version of
CMS'’s definition of DME and moved
criteria found in the current DME
definition to 32 CFR 199.4.

(3) We revised the definition of
prosthetics to comply with the statutory
language.

(4) We revised the definition of
rehabilitative therapy to comply with
the statutory language.

(5) We clarified that rehabilitative
therapy are therapies that are medically
necessary and appropriate, that are
proven medical treatment, that are not
considered custodial care, that are
provided by an authorized TRICARE
provider and that are not otherwise
excluded as a TRICARE benefit may be
considered for TRICARE coverage.

Regulatory Procedures

Executive Order 12866 requires that a
regulatory impact analysis be performed
on any economically significant rule.
An economically significant rule is
defined as one that would result in the
annual effect on the national economy
of $100 million or more, or have other
substantial impact. The Regulatory
Flexibility Act (RFA) requires that each
Federal Agency prepare, and make
available for public comment, a
regulatory flexibility analysis when the
agency issues regulations which would
have a significant impact on a
substantial number of small entities.

As previously mentioned this final
rule is not a major rule under the
Congressional Review Act, because its
economic impact will be less than $100
million. The changes set forth in this
final rule are revisions to existing
regulation. The changes made in this
final rule involve an expansion of
TRICARE benefits. In addition, this final
rule will have minor impact and will
not significantly affect a substantial
number of small entities. In light of the
above, no regulatory impact analysis is
required.

This final rule will not impose
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1995 (44
U.S.C. 55).
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List of Subjects in 32 CFR Part 199

Claims, Dental health, Health care,
Health insurance, Individuals with
disabilities, Military personnel.

m Accordingly, 32 CFR part 199 is
amended as follows:

PART 199—[AMENDED]

m 1. The authority citation for Part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. 55.

m 2. Section 199.2(b) is amended by
revising the definitions of ‘“Durable
medical eqiupment”, and “Prosthetic
devices (prosthesis)”’, by adding
definitions of “Augmentative
communication device”, “Profound
hearing loss”, “Prosthetic”, ‘“Prosthetic
supplies”, “Rehabilitative therapy”’, and
“Speech generating device” in
alphabetical order to read as follows:

§199.2 Definitions.

* * * * *

(b) * ok %

Augmentative communication device
(ACD). A voice prosthesis as determined
by the Secretary of Defense to be
necessary because of significant
conditions resulting from trauma,
congenital anomalies, or disease. Also

referred to as Speech Generating Device.
* * * * *

Durable medical equipment.
Equipment that—

(1) Can withstand repeated use;

(2) Is primarily and customarily used
to serve a medical purpose; and

(3) Generally is not useful to an
individual in the absence of an illness
or injury.

Profound hearing loss (adults). An
“adult” (a spouse as defined in section
32 CFR 199.3(b) of this part of a member
of the Uniformed Services on active
duty for more than 30 days) with a
hearing threshold of:

(1) 40 dB HL or greater in one or both
ears when tested at 500, 1,000, 1,500,
2,000, 3,000, or 4,000Hz; or

(2) 26 dB HL or greater in one or both
ears at any three or more of those
frequencies; or

(3) A speech recognition score less
than 94 percent.

Profound hearing loss (children). A
“child” (an unmarried child of an active
duty member who otherwise meets the
criteria (including age requirements) in
32 CFR 199.3 of this part) with a 26dB
HL or greater hearing threshold level in
one or both ears when tested in the
frequency range at 500, 1,000, 2,000,
3,000 or 4,000 Hz.

* * * * *

Prosthetic or Prosthetic Device
(prosthesis). A prosthetic or prosthetic

device (prosthesis) determined by the
Secretary of Defense to be necessary
because of significant conditions
resulting from trauma, congenital
anomalies, or diseases.

Prosthetic supplies. Supplies that are
necessary for the effective use of a
prosthetic or prosthetic device.

* * * * *

Rehabilitative therapy. Any
rehabilitative therapy that is necessary
to improve, restore, or maintain
function, or to minimize or prevent
deterioration of function, of a patient
and prescribed by a physician.

* * * * *
Speech generating device (SGD). See

Augmentative Communication Device.
* * * * *

m 3. Section 199.3 is amended by

revising paragraph (e) to read as follows:

§199.3 Eligibility.

(e) Eligibility Under the Transitional
Assistance Management Program
(TAMP). (1) Transitional health care
benefits under TRICARE are authorized
for the following eligibles:

(i) A member who is involuntarily
separated from active duty and the
dependents of the member.

(ii) A member of a reserve component
who is separated from active duty to
which called or ordered in support of a
contingency operation if the active duty
is active duty for a period of more than
30 days and the dependents of the
member.

(iii) A member who is separated from
active duty for which the member is
involuntarily retained under 10 U.S.C.
12305, is support of a contingency
operation and the dependents of the
member.

(iv) A member who is separated from
active duty pursuant to a voluntary
agreement of the member to remain on
active duty for a period of less than one
year in support of a contingency
operation and the dependents of the
member.

(2) Time period of eligibility.
Transitional health care shall be
available for a specified period of time
for members and dependents beginning
on the date which the member is
separated as follows:

(i) For members separated with less
than 6 years of active service, 60 days.

(ii) For members separated with 6 or
more years of active service, 120 days.
* * * * *

m 4. Section 199.4 is amended by
revising paragraph (d)(3)(ii)(A),
paragraph (d)(3)(vii), the text of
paragraph (g)(41) preceding the note,
paragraph (g)(47), paragraph (g)(51), by

adding new paragraphs (e)(23), (e)(24),
(e)(25), and by removing and reserving
(g)(45) to read as follows:

§199.4 Basic program benefits.

( )* * %
( )‘k L
( )* * %

(A) Scope of benefit. (1) Subject to the
exceptions in paragraphs (d)(3)(ii)(B)
and (d)(3)(ii)(C) of this section, only
durable medical equipment (DME)
which is ordered by a physician for the
specific use of the beneficiary shall be
covered.

(2) In addition, any customization of
durable medical equipment owned by
the patient is authorized to be provided
to the patient and any accessory or item
of supply for any such authorized
durable medical equipment, may be
provided to the patient if the
customization, accessory, or item of
supply is essential for—

(1) Achieving therapeutic benefit for
the patient

(i) Making the equipment serviceable;
or

(iif) Otherwise assuring the proper
functioning of the equipment.

(3) Further, equipment as defined in
§ 199 2 of this part and which:

i) Is medlcaﬁy necessary for the
treatment of a covered illness or injury;
(if) Improves, restores, or maintains

the function of a malformed, diseased,
or injured body part, or can otherwise
minimize or prevent the deterioration of
the patient’s function or condition;

(77i) Can maximize the patient’s
function consistent with the patient’s
physiological or medical needs;

(iv) Provides the medically
appropriate level of performance and
quality for the medical condition
present (that is, nonluxury or

nondeluxe);

(v) Is not otherwise excluded by this
Regulation.
* * * * *

(vii) Prosthetics, prosthetic devices,
and prosthetic supplies, as determined
by the Secretary of Defense to be
necessary because of significant
conditions resulting from trauma,
congenital anomalies, or disease.
Additionally, the following are covered:

(A) Any accessory or item of supply
that is used in conjunction with the
device for the purpose of achieving
therapeutic benefit and proper
functioning;

(B) Services necessary to train the
recipient of the device in the use of the
device;

(C) Repair of the device for normal
wear and tear or damage;

(D) Replacement of the device if the
device is lost or irreparably damaged or
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the cost of repair would exceed 60
percent of the cost of replacement.
* * * * *

(e) * ok %

(23) A speech generating device (SGD)
as defined in § 199.2 of this part is
covered as a voice prosthesis. The
prosthesis provisions found in
paragraph (d)(3)(vii) of this section
apply.

(24) A hearing aid, but only for a
dependent of a member of the
uniformed services on active duty and
only if the dependent has a profound
hearing loss as defined in § 199.2 of this
part. Medically necessary and
appropriate services and supplies,
including hearing examinations,
required in connection with this hearing
aid benefit are covered.

(25) Rehabilitation therapy as defined
in §199.2 of this part to improve,
restore, or maintain function, or to
minimize or prevent deterioration of
function, of a patient when prescribed
by a physician. The rehabilitation
therapy must be medically necessary
and appropriate medical care, rendered
by an authorized provider, necessary to
the establishment of a safe and effective
maintenance program in connecti9n
with a specific medical condition, and
must not be custodial care or otherwise

excluded from coverage.
* * * * *

(g) * *x %
(41) Hair transplants, wigs/hair
pieces/cranial prosthesis.

Note: * * *

* * * * *
(45) [Reserved]

* * * * *

(47) Eye and hearing examinations.
Eye and hearing examinations except as
specifically provided in paragraphs
(c)(2)(xvi), (c)(3)(x1), and (e)(24) of this
section, or except when rendered in
connection with medical or surgical
treatment of a covered illness or injury.
* * * * *

(51) Hearing aids. Hearing aids or
other auditory sensory enhancing
devices, except those allowed in
paragraph (e)(24) of this section.

*

* * * *

m 4. Section 199.14 is amended by
redesignating paragraphs (k) through (n)
as (1) through (o) and by adding a new
paragraph (k) to read as follows:

§199.14 Provider reimbursement
methods.
* * * * *

(k) Reimbursement of Durable
Medical Equipment, Prosthetics,
orthotics and Supplies 9DMEPOS).
Reimbursement of DMEPOS may be

based on the same amounts established
under the Centers for Medicare and
Medicaid Services (CMS) DMEPOS fee
schedule under 42 CFR part 414,
subpart D.

* * * * *

Dated: September 28, 2004
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 04-22684 Filed 10-8-04; 8:45 am]|
BILLING CODE 5001-06-M

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD08-04-034]
RIN 1625-AA09

Drawbridge Operation Regulation;
Tensas River, Clayton, LA

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is removing
the existing drawbridge operation
regulation for the draw of the Union
Pacific Railroad bridge across the
Tensas River, mile 27.2, at Clayton,
Louisiana. The movable span of the
bridge has been removed and the
remains of the bridge are still in place.
Since the movable span of the bridge
has been removed, the regulation
controlling the opening and closing of
the bridge is no longer necessary.
DATES: This rule is effective October 12,
2004.

ADDRESSES: Documents referred to in
this rule are available for inspection or
copying at the office of the Eighth Coast
Guard District, Bridge Administration
Branch, 500 Poydras Street, New
Orleans, Louisiana 70130-3310,
between 7 a.m. and 3 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (504) 589—
2965. The Eighth District Bridge
Administration Branch maintains the
public docket for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
David Frank, Bridge Administration
Branch, at (504) 589—2965.
SUPPLEMENTARY INFORMATION:

Good Cause for Not Publishing an
NPRM

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds good cause exists for
not publishing an NPRM. Public

comment is not necessary since the
bridge that the regulation governed is
out of service and mariners are no
longer required to request an opening to
transit through the bridge.

Good Cause for Making Rule Effective
in Less Than 30 Days

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds good cause exists for
making this rule effective in less than 30
days after publication in the Federal
Register. There is no need to delay the
implementation of this rule because the
bridge it governs is already out of
service and mariners are no longer
required to request an opening.

Background and Purpose

The movable span of the railroad
bridge across the Tensas River, mile
27.2, which had previously serviced the
area has been removed and the
remaining portions of the bridge
presently remain in place. These
remaining portions of the bridge will be
removed in the near future or permitted
to remain in place by the U.S. Army
Corps of Engineers. Since the movable
span has been removed, mariners are no
longer required to request openings for
the bridge. The regulation governing the
operation of the bridge is found in 33
CFR 117.503(a). The purpose of this rule
is to remove 33 CFR 117.503(a) from the
Code of Federal Regulations since it
governs a bridge that is no longer in
service and the movable span has been
removed.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS).

We expect the economic impact of
this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary.

This rule removes the special
regulation for a bridge that is already
out of service.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises



60556

Federal Register/Vol. 69, No. 196/ Tuesday, October 12, 2004 /Rules and Regulations

small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

This rule will have no impact on any
small entities because the regulation
being removed applies to a bridge that
has already been taken out of service
and will be removed.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—
888—REG-FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the

effects of this rule elsewhere in the
preamble.

Taking of Private Property

This rule will not affect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not cause an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these

standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g.< specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. This final rule only
involves removal of the drawbridge
operation regulation for a drawbridge
that has been removed from service. It
will not have any impact on the
environment.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

m For the reasons set out in the preamble,
the Coast Guard amends 33 CFR Part 117
as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

m 2. Section 117.503 is revised to read as
follows:

§117.503 Tensas River
The draws of the S15 bridge, mile
27.3 at Clayton, and the S128 bridge,
mile 61.0 at New Light, shall open on
signal if at least 48 hours notice is given.
Dated: September 27, 2004.
R.F. Duncan,

Rear Admiral, U. S. Coast Guard,
Commander, Eighth Coast Guard District.

[FR Doc. 04—22849 Filed 10-8—04; 8:45 am]
BILLING CODE 4910-15-P



Federal Register/Vol. 69, No. 196/ Tuesday, October 12, 2004 /Rules and Regulations

60557

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[SW-FRL-7826-6]

Hazardous Waste Management
System; Identification and Listing of
Hazardous Waste

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA (also, “‘the Agency”
or “we” in this preamble) is granting a
petition submitted by General Motors
Corporation (GM) Lordstown Assembly
Plant in Lordstown, Ohio, to exclude or
“delist” up to 2,000 cubic yards of
wastewater treatment sludge from the
conversion coating on aluminum, RCRA
hazardous waste F019, generated by its
wastewater treatment plant from the
lists of hazardous wastes contained in
Subpart D of 40 CFR part 261.

After analysis, the EPA has concluded
that the petitioned waste is not
hazardous when disposed of in a
Subtitle D landfill. Today’s action
conditionally excludes the petitioned
waste from the requirements of the
hazardous waste regulations under the
Resource Conservation and Recovery
Act (RCRA) only if the waste is disposed
of in a Subtitle D landfill which is
permitted, licensed, or registered by a
State to manage industrial solid waste.

EFFECTIVE DATE: This rule is effective on
October 12, 2004.

ADDRESSES: The RCRA regulatory
docket for this final rule, number R5—
LRDTWN-04, is located at the U.S. EPA
Region 5, 77 W. Jackson Blvd., Chicago,
IL 60604, and is available for viewing
from 8 a.m. to 4 p.m., Monday through
Friday, excluding Federal holidays. Call
Judy Kleiman at (312) 886—1482 for
appointments. The public may copy
material from the regulatory docket at
$0.15 per page.

FOR FURTHER INFORMATION CONTACT: For
technical information concerning this
document, contact Judy Kleiman at the
address above or at (312) 886—1482.

SUPPLEMENTARY INFORMATION: The
information in this section is organized
as follows:

1. Background
A. What Is a Delisting Petition?
B. What Regulations Allow a Waste to Be
Delisted?
II. GM Lordstown’s Delisting Petition
A. What Waste Did GM Lordstown Petition
EPA To Delist?
B. What Information Must the Generator
Supply?
III. EPA’s Evaluation and Final Rule

A. What Decision Is EPA Finalizing and
Why?
B. What Are the Terms of This Exclusion?
C. When Is the Delisting Effective?
D. How Does This Action Affect the States?
IV. Public Comment Received and EPA’s
Response
V. Regulatory Impact

I. Background
A. What Is a Delisting Petition?

A delisting petition is a request from
a generator to exclude waste from the
list of hazardous wastes under RCRA
regulations. In a delisting petition, the
petitioner must show that waste
generated at a particular facility does
not meet any of the criteria for which
EPA listed the waste as set forth in Title
40, Code of Federal Regulations (CFR)
261.11 and in the background document
for the waste. A petitioner must
demonstrate that the waste does not
exhibit any of the hazardous waste
characteristics (that is, ignitability,
reactivity, corrosivity, and toxicity) and
must present sufficient information for
us to decide whether any factors other
than those for which the waste was
listed warrant retaining it as a
hazardous waste.

A generator remains obligated under
RCRA to confirm that its waste remains
nonhazardous even if EPA has
“delisted” the waste.

B. What Regulations Allow a Waste To
Be Delisted?

Under 40 CFR 260.20 and 260.22, a
generator may petition the EPA to
remove its wastes from hazardous waste
control by excluding it from the lists of
hazardous wastes contained in
§§261.31 and 261.32. Specifically,
§260.20 allows any person to petition
the Administrator to modify or revoke
any provision of parts 260 through 266,
268, and 273 of Title 40 of the Code of
Federal Regulations. 40 CFR 260.22
provides a generator the opportunity to
petition the Administrator to exclude a
waste on a “‘generator specific” basis
from the hazardous waste lists.

IT. GM Lordstown’s Delisting Petition

A. What Waste Did GM Lordstown
Petition EPA To Delist?

In February, 1999 GM submitted a
petition to exclude wastewater
treatment sludge from the conversion
coating of aluminum, RCRA hazardous
F019, generated at its Lordstown
Assembly Plant in Lordstown Ohio from
the list of hazardous wastes contained
in 40 CFR 261.31.

B. What Information Must the Generator
Supply?

A generator must provide sufficient
information to allow the EPA to
determine that the waste does not meet
any of the criteria for which it was listed
as a hazardous waste, and that there are
no other factors, including additional
constituents, that could cause the waste
to be hazardous. To support its petition,
GM submitted descriptions and
schematic diagrams of its manufacturing
processes and the results of the
chemical analysis of the petitioned
waste.

II1. EPA’s Evaluation and Final Rule

A. What Decision Is EPA Finalizing and
Why?

Today the EPA is finalizing an
exclusion for up to 2,000 cubic yards of
wastewater treatment sludge generated
annually at the GM Lordstown
Assembly Plant in Lordstown, Ohio.

GM petitioned EPA to exclude, or
delist, the wastewater treatment sludge
because GM believed that the petitioned
waste does not meet the criteria for
which it was listed and that there are no
additional constituents or factors which
could cause the waste to be hazardous.
Review of this petition included
consideration of the original listing
criteria, as well as the additional factors
required by the Hazardous and Solid
Waste Amendments of 1984 (HSWA).
See section 222 of HSWA, 42 United
States Code (U.S.C.) 6921(f), and 40 CFR
260.22(d)(2)—(4).

On June 25, 2004 EPA proposed to
exclude or delist the wastewater
treatment sludge generated at GM’s
Lordstown facility from the list of
hazardous wastes in 40 CFR 261.31 and
accepted public comment on the
proposed rule (65 FR 58015). EPA
considered all comments received, and
for reasons stated in both the proposal
and this document, we believe that the
wastewater treatment sludge from GM’s
Lordstown facility should be excluded
from hazardous waste control.

B. What Are the Terms of This
Exclusion?

GM must dispose of the wastewater
treatment sludge in a Subtitle D landfill
which is permitted, licensed, or
registered by a State to manage
industrial waste. Any amount exceeding
2,000 cubic yards, annually, is not
delisted under this exclusion. GM must
verify on a quarterly basis that the
concentrations of the constituents of
concern do not exceed the allowable
levels set forth in this exclusion. This
exclusion is effective only if all
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conditions contained in today’s rule are
satisfied.

C. When Is the Delisting Effective?

This rule is effective October 12,
2004. The Hazardous and Solid Waste
Amendments of 1984 amended section
3010 of RCRA to allow rules to become
effective in less than six months when
the regulated community does not need
the six-month period to come into
compliance. This rule reduces rather
than increases the existing requirements
and, therefore, is effective immediately
upon publication under the
Administrative Procedure Act, pursuant
to 5 U.S.C. 553(d).

D. How Does This Action Affect the
States?

Because EPA is issuing today’s
exclusion under the Federal RCRA
delisting program, only States subject to
Federal RCRA delisting provisions
would be affected. This exclusion may
not be effective in States having a dual
system that includes Federal RCRA
requirements and their own
requirements, or in States which have
received our authorization to make their
own delisting decisions.

EPA allows States to impose their
own non-RCRA regulatory requirements
that are more stringent than EPA’s,
under section 3009 of RCRA. These
more stringent requirements may
include a provision that prohibits a
federally issued exclusion from taking
effect in the State. Because a dual
system (that is, both Federal and State
programs) may regulate a petitioner’s
waste, we urge petitioners to contact the
State regulatory authority to establish
the status of their wastes under the State
law.

EPA has also authorized some States
to administer a delisting program in
place of the Federal program, that is, to
make State delisting decisions.
Therefore, this exclusion does not apply
in those authorized States. If GM
transports the petitioned waste to or
manages the waste in any State with
delisting authorization, GM must obtain
a delisting from that State before it can
manage the waste as nonhazardous in
the State.

IV. Public Comments Received and
EPA’s Responses

Comments were received from
Alliance of Automobile Manufacturers
and General Motors, Worldwide
Facilities Group. Both commenters were
supportive of the proposed rule.

Comment: Commenter supports the
proposed delisting and the current
efforts of the Agency to develop a
national solution to the F019 problem,

recognizing that the process used by the
automotive industry does not use the
constituents of concern.

Response: The Agency is currently
reviewing available data in order to
assess how best to address the waste
generated by zinc phosphating
operations at automotive assembly
plants.

Comment: Commenter expressed
concern over the exceptionally long
period of time required to delist this
waste and urged the Region to expedite
the final decision on this petition.

Response: The Region proceeded to
prepare the final decision on this
petition as soon as the comment period
ended.

Comment: The version of the software
used to evaluate a petition should be
available to the public.

Response: The software initially used
to evaluate this petition is available
online. However, in the course of
evaluating this petition, several errors
were discovered in the software. Rather
than wait until all errors could be
identified and corrected in the software
and the risk data could be updated,
several allowable limits in this final rule
were calculated manually. The software
is currently being revised and an
updated version will be available to the
public again after data inputs have been
updated and corrections have been
made.

Comment: Total concentrations do not
indicate the potential of a constituent to
leach in a landfill and should not be
used in setting allowable levels for this
waste.

Response: Although total
concentrations do not indicate
leachability to groundwater, they are
used to estimate potential risk from
surface pathways including runoff to
surface water, air dispersion, and
volatilization in the plausible
mismanagement scenario that the waste
in the landfill is not always covered on
a daily basis and that the surface water
runoff is not always controlled.

Comment: The Alliance previously
requested that EPA issue an interpretive
rule to exclude this waste from the F019
classification. Because EPA did not act
on the request or address the industry’s
concern, facilities have had to prepare
costly and resource intensive individual
petitions to delist this waste.

Response: The Agency is currently
reviewing available data in order to
assess how best to address the waste
generated by zinc phosphating
operations at automotive assembly
plants.

Comment: EPA has not reduced the
regulatory burden despite the pollution
prevention efforts and the elimination of

hexavalent chromium and cyanide from
the waste.

Response: The Agency is reviewing
the available data in order to assess how
best to address the wastes generated by
zinc phosphating operations at
automotive assembly plants. The
Agency must consider all factors
including other constituents which
could cause the waste to be hazardous.

Comment: By failing to address this
concern, the EPA is penalizing the
industry for the introduction of
aluminum panels which could yield
environmental benefits.

Response: EPA recognizes the value of
introducing aluminum but must
consider the presence of any constituent
in the waste that could cause it to be
hazardous. See above response.

V. Regulatory Impact

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this rule is not
of general applicability and therefore is
not a regulatory action subject to review
by the Office of Management and
Budget. Because this rule is of particular
applicability relating to a particular
facility, it is not subject to the regulatory
flexibility provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), or
to sections 202, 204, and 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Public Law 104—4). Because
this rule will affect only a particular
facility, it will not significantly or
uniquely affect small governments, as
specified in section 203 of UMRA, or
communities of tribal governments, as
specified in Executive Order 13175 (65
FR 67249, November 6, 2000). For the
same reason, this rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This rule also is not
subject to Executive Order 13045 (62 FR
19885, April 23, 1997), because it is not
economically significant.

This rule does not involve technical
standards; thus, the requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply. As required by section 3 of
Executive Order 12988 (61 FR 4729,
February 7, 1996), in issuing this rule,
EPA has taken the necessary steps to
eliminate drafting errors and ambiguity,
minimize potential litigation, and
provide a clear legal standard for
affected conduct. This rule does not
impose an information collection
burden under the provisions of the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355 (May 22, 2001)) because it is
not a significant regulatory action under
Executive Order 12866.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules: (1) rules of particular
applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or

practice that do not substantially affect
the rights or obligations of non-agency
parties. 5 U.S.C. 804(3). EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

EPA has complied with Executive
Order 12630 (53 FR 8859, March 15,
1988) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will become effective
on the date of publication in the Federal
Register.

List of Subjects in 40 CFR Part 261

Hazardous waste, Recycling,
Reporting and recordkeeping
requirements.

Authority: Sec. 3001(f) RCRA, 42 U.S.C.
6921(f).

Dated: September 29, 2004.
Margaret M. Guerriero,

Director, Waste, Pesticides and Toxics
Division.

m For the reasons set out in the preamble,
40 CFR part 261 is amended as follows:

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

m 1. The authority citation for part 261
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912(a), 6921,
6922, and 6938.

m 2. In Table 1 of Appendix IX toPpart
261 add the following waste stream in
alphabetical order by facility to read as
follows:

Appendix IX to Part 261—Wastes
Excluded Under §§ 260.20 and 260.22

TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility/Address

Waste description

*

General Motors Corporation Assembly Plant, Lordstown, Ohio ...............

* * *

*

Waste water treatment plant sludge, FO19, that is generated at Gen-

eral Motors Corporation’s Lordstown Assembly Plant at a maximum
annual rate of 2,000 cubic yards per year. The sludge must be dis-
posed of in a Subtitle D landfill which is licensed, permitted, or oth-
erwise authorized by a state to accept the delisted wastewater treat-
ment sludge. The exclusion becomes effective as of (insert final

publication date).

—_

. Delisting Levels: (A) The constituent concentrations measured in the

TCLP extract may not exceed the following levels (mg/L): anti-
mony—a0.66; arsenic—0.30; chromium—5; lead—5; mercury—0.15;
nickel—90; selenium—1; silver—5; thallium—~0.28; tin—720; zinc—
900; fluoride—130; p-cresol—11; formaldehyde—84; and methylene
chloride—0.29 B) The total constituent concentration measured in
any sample of the waste may not exceed the following levels (mg/
kg): chromium—4,100 ; formaldehyde—700; and mercury—10. (C)
Maximum allowable groundwater concentrations (ug/L) are as fol-
lows: antimony—®6; arsenic—4.88; chromium—100; lead—15; mer-
cury—2; nickel—750; selenium—50; silver—188; thallium—2; tin—

22,500;

zinc—11,300;

fluoride—4,000; p-cresol—188; formalde-

hyde—1,390; and methylene chloride—b5.

2. Quarterly Verification Testing: To verify that the waste does not ex-
ceed the specified delisting levels, GM must collect and analyze one
waste sample on a quarterly basis using methods with appropriate
detection levels and elements of quality control.

3. Changes in Operating Conditions: The facility must notify the EPA in
writing if the manufacturing process, the chemicals used in the man-
ufacturing process, the treatment process, or the chemicals used in
the treatment process significantly change. GM must handle wastes
generated after the process change as hazardous until it has dem-
onstrated that the wastes continue to meet the delisting levels and
that no new hazardous constituents listed in appendix VIII of part
261 have been introduced and it has received written approval from

EPA.
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TABLE 1.—WASTES EXCLUDED FROM NON-SPECIFIC SOURCES

Facility/Address

Waste description

4. Data Submittals: The facility must submit the data obtained through

verification testing or as required by other conditions of this rule to
U.S. EPA Region 5, Waste Management Branch, RCRA Delisting
Program (DW-8J), 77 W. Jackson Blvd., Chicago, IL 60604. The
quarterly verification data and certification of proper disposal must
be submitted annually upon the anniversary of the effective date of
this exclusion. The facility must compile, summarize, and maintain
on site for a minimum of five years records of operating conditions
and analytical data. The facility must make these records available
for inspection. All data must be accompanied by a signed copy of
the certification statement in 40 CFR 260.22(i)(12).

5. Reopener Language: (A) If, anytime after disposal of the delisted

waste, GM possesses or is otherwise made aware of any data (in-
cluding but not limited to leachate data or groundwater monitoring
data) relevant to the delisted waste indicating that any constituent is
at a level in the leachate higher than the specified delisting level, or
is in the groundwater at a concentration higher than the maximum
allowable groundwater concentration in paragraph (1), then GM
must report such data, in writing, to the Regional Administrator with-
in 10 days of first possessing or being made aware of that data. (B)
Based on the information described in paragraph (A) and any other
information received from any source, the Regional Administrator will
make a preliminary determination as to whether the reported infor-
mation requires Agency action to protect human health or the envi-
ronment. Further action may include suspending, or revoking the ex-
clusion, or other appropriate response necessary to protect human
health and the environment. (C) If the Regional Administrator deter-
mines that the reported information does require Agency action, the
Regional Administrator will notify the facility in writing of the actions
the Regional Administrator believes are necessary to protect human
health and the environment. The notice shall include a statement of
the proposed action and a statement providing GM with an oppor-
tunity to present information as to why the proposed Agency action
is not necessary or to suggest an alternative action. GM shall have
30 days from the date of the Regional Administrator's notice to
present the information. (D) If after 30 days GM presents no further
information, the Regional Administrator will issue a final written de-
termination describing the Agency actions that are necessary to pro-
tect human health or the environment. Any required action described
in the Regional Administrator’s determination shall become effective
immediately, unless the Regional Administrator provides otherwise.

* * * * *

[FR Doc. 04-22875 Filed 10-8—04; 8:45 am]|
BILLING CODE 6560-50—P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-3051, MB Docket No. 04—188, RM—
9880]

Digital Television Broadcast Service;
Glendive, MT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Glendive Broadcasting
Corporation, substitutes DTV channel
10 for DTV channel 15 at Glendive. See
69 FR 30855, June 1, 2004. DTV channel
10 can be allotted to Glendive, Montana,

in compliance with the principle
community coverage requirements of
Section 73.625(a) at reference
coordinates 47—03—15 N. and 104—-40—45
W. with a power of 30, HAAT of 152
meters and with a DTV service
population of 23,000. With this action,
this proceeding is terminated.

DATES: Effective November 15, 2004.

FOR FURTHER INFORMATION CONTACT: Pam
Blumenthal, Media Bureau, (202) 418—
1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 04-188,
adopted September 23, 2004, and
released October 1, 2004. The full text
of this document is available for public
inspection and copying during regular
business hours in the FCC Reference
Information Center, Portals II, 445 12th
Street, SW., Room CY-A257,
Washington, DC. This document may
also be purchased from the

Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 301—
816—2820, facsimile 301-816—0169, or
via-e-mail joshir@erols.com.

This document does not contain [new
or modified] information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
“information collection burden for
small business concerns with fewer than
25 employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

The Commission will send a copy of
this [Report & Order etc.] in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).
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List of Subjects in 47 CFR Part 73
Digital television broadcasting,

Television.

m Part 73 of Title 47 of the Code of

Federal Regulations is amended as
follows:

PART 73—[AMENDED]

m 1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.622 [Amended]

m 2. Section 73.622(b), the Table of
Digital Television Allotments under
Montana, is amended by removing DTV
channel 15 and adding DTV channel 10
at Glendive.

Federal Communications Commission.
Barbara A. Kreisman,

Chief, Video Division, Media Bureau.

[FR Doc. 04—22882 Filed 10—-8—04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 04-2146, MM Docket No. 01-135, RM—-
10154, RM-10326, RM-10327]

Radio Broadcasting Services;
Bunkerville, Caliente, Laughlin,
Logandale, NV; Mohave Valley, AZ; St.
George, UT

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document grants a
counterproposal to reallot and change
the community of license for Station
KZHK(FM), Channel 240C, St. George,
UT, to Bunkerville, NV, and to upgrade,
reallot, and change the community for
Station KADD(FM) from Channel 228C1
at Laughlin, NV to Channel 288C at
Logandale, NV. The also document also
dismisses a proposal to allot Channel
291C2 at Caliente, NV, because neither
the petitioner nor any other party filed
a continuing expression of interest in
the proposed allotment. Finally, the
document dismisses a counterproposal
to reallot and change the community of
license for Station KPLD(FM), Channel
266G, from Kanab to Moapa, UT. See 66
FR 35768, July 9, 2001. See also
SUPPLEMENTARY INFORMATION.

DATES: Effective January 5, 2005.

FOR FURTHER INFORMATION CONTACT:
Andrew J. Rhodes, Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report

and Order, MM Docket 01-135, adopted
September 1, 2004, and released
September 3, 2004. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC’s Reference Information
Center at Portals II, CY-A257, 445 12th
Street, SW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., 445 12th Street, SW.,
Room CY-B402, Washington, DC 20554,
telephone 1-800-378-3160 or http://
www.BCPIWEB.com. The Commission
will send a copy of the Report and
Order in this proceeding in a report to
be sent to Congress and the General
Accounting Office pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A).

The reference coordinates for Channel
240C at Bunkerville, NV, and Channel
228C at Logandale, NV are 36—50—52
and 114-28-37, are 36-50-52 and . To
accommodate these reallotments, the
document (1) substitutes Channel 229A
for vacant Channel Channel 240A at
Mohave Valley, AZ, at reference
coordinates 34-55—40 and 114-35-51;
and (2) substitutes Channel 291C2 for
Channel 228C2 at St. George, UT, at
reference coordinates 36—50—49 and
113-29-28 and modifies the license for
Station KSNN(FM) accordingly.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.

m Part 73 of title 47 of the Code of Federal
Regulations is amended as follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

m 2. Section 73.202(b), the Table of FM
Allotments under Arizona, is amended
by removing Channel 240A and adding
Channel 229A at Mohave Valley.

m 3. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by adding Bunkerville, Channel 240C, by
removing Channel 228C1 at Laughlin
and adding Logandale, Channel 228C.
m 4. Section 73.202(b), the Table of FM
Allotments under Utah, is amended by
removing Channel 240C at St. George.
Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—22841 Filed 10-8—-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[WT Docket No. 01-146; RM-9966; FCC 04—
212]

Rules and Policies for Applications
and Licensing of Low Power
Operations in the Private Land Mobile
Radio 450-470 MHz Band

AGENCY: Federal Communications
Commission.

ACTION: Final rule; denial of petition for
reconsideration.

SUMMARY: In this document, the
Commission addresses a petition for
reconsideration of the Report and Order
in this proceeding filed by the American
Association of Paging Carriers (AAPC).
AAPC requests that the Commission
prohibit the licensing of stations on
frequencies (or channels) 12.5 kHz
removed from eight specific part 90
450-470 MHz band paging frequencies.
FOR FURTHER INFORMATION CONTACT: Scot
Stone, Public Safety and Critical
Infrastructure Division, Wireless
Telecommunications Bureau, at (202)
418-0680, or TTY (202) 418-7233.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
FCC 04-212, adopted on September 1,
2004, and released on September 8,
2004. The full text of this document is
available for inspection and copying
during normal business hours in the
FCC Reference Center, 445 12th Street,
SW., Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc., 445 12th Street,
SW., Room CY-B402, Washington, DC
20554. The full text may also be
downloaded at: www.fcc.gov.
Alternative formats are available to
persons with disabilities by contacting
Brian Millin at (202) 418-7426 or TTY
(202) 418-7365 or at bmillin@fcc.gov.

1. In the Order, the Commission
concludes that to the extent that the
AAPC petition requests these offset
channels be eliminated it is untimely
filed. The Report and Order did not
establish these channels; they have been
available for years. Also, eliminating
these channels was not an issue
squarely raised in the context of the
proceeding. In addition, we note that
the Commission previously addressed
the issue of whether to extend part 22
rules to reclassified part 90 services. A
request to eliminate licensing of the
subject eight offset channels would have
been the proper subject of a
reconsideration petition then or in the
Reframing Report and Order when the
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Commission decided to establish a new
band plan for the PLMR 450-470 MHz
band. Likewise, to the extent the AAPC
petition indirectly challenges earlier
Commission decisions it is also
procedurally flawed because it is an
impermissible collateral attack on final
Commission decisions.

2. Additionally, the Commission
declined to conform rules applicable to
part 90 and part 22 CMRS operations.

I. Procedural Matters
A. Paperwork Reduction Act

3. The Order does not contain any
new or modified information collection.

B. Final Regulatory Flexibility Analysis

4. As required by the Regulatory
Flexibility Act (“RFA”’) of 1980, as
amended, an Initial Regulatory
Flexibility Analysis (“IRFA”) was
incorporated in the Notice of Proposed
Rulemaking (“NPRM”). The FCC sought
written public comment on the
proposals in the NPRM, including
comment on the IRFA. The present
Final Regulatory Flexibility Analysis
(“FRFA”) conforms to the RFA.

II. Ordering Clauses

4. Accordingly, it is ordered that,
pursuant to the authority of Sections 4(i)
and 303(r) of the Communications Act
of 1934, as amended, 47 U.S.C. 154(i)
and 303(r), and section 1.115 of the
Commission’s Rules, 47 CFR 1.115, the
petition for reconsideration filed by
American Association of Paging Carriers
is denied, and the proceeding is hereby
terminated.

5. The Commission will not send a
copy of this Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the adopted rules
are rules of particular applicability. The
Commission declined to change rules
adopted in a previous proceeding.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.
[FR Doc. 04—22742 Filed 10—-8—04; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary
49 CFR Part 1

[Docket OST-1999-6189]
RIN 9991-AA44

Definitions, Organization and
Delegation of Powers and Duties

AGENCY: Office of the Secretary, DOT.

ACTION: Final rule.

SUMMARY: This rule will implement the
Services Acquisition Reform Act of 2003
(SARA), which amended the Office of
Federal Procurement Policy Act to
require each agency head to designate a
Chief Acquisition Officer (CAO). The
Secretary of Transportation designated
the Deputy Secretary as CAO and also
designated the Assistant Secretary of
Administration as Deputy CAO. This
rule will ensure proper accountability
and responsibility of acquisition
functions within the Department of
Transportation (DOT).

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT: Ms.
Elaine Wheeler, Office of the Senior
Procurement Executive, M—60, (202)
366—4272, U.S. Department of
Transportation, 400 Seventh Street,
SW., Washington, DC 20590 or e-mail to
Elaine.wheeler@ost.dot.gov.

SUPPLEMENTARY INFORMATION: This rule
updates the Code of Federal Regulations
(CFR) section that sets forth authority
delegated from the Secretary of
Transportation to other Departmental
officials, including the Assistant
Secretary for Administration. This rule
aligns 49 CFR Part 1 with the Office of
Federal Procurement Policy Act (41
U.S.C. 414) (as amended by SARA, Pub.
L. 108-136, Sect. 1421 (Nov. 24, 2003)).
The Federal Acquisition Regulation
(48 CFR Part 2) defines the agency head
as, among others, a “chief official or
assistant chief official of an executive
agency” and the “Senior Procurement
Executive” as the individual responsible
for the management direction of the
acquisition system of the executive
agency. Accordingly, this rule delegates
to the Assistant Secretary for
Administration the ability to carry out
the duties and responsibilities of agency
head for Departmental procurement and
re-delegates this authority to DOT’s
Senior Procurement Executive. This
authority excludes duties,
responsibilities, and powers expressly
reserved by statute or regulation.
Section 1421 of SARA amended the
Office of Federal Procurement Policy
Act to require the designation of a Chief
Acquisition Officer (CAO) by the head
of each executive agency. This rule
reflects the Secretary’s designation of
the Deputy Secretary as DOT’s CAO and
the Assistant Secretary for
Administration as the Deputy CAO,
with the authority to re-delegate any
CAO function. This rule also reflects the
re-delegation to the Senior Procurement
Executive, who resides within the Office
of the Assistant Secretary for
Administration, the authority to carry

out the functions of agency head for
departmental procurement, and the
authority to carry out the functions of
CAO, except for those expressly
reserved for the Deputy Secretary in his
role as CAO. Finally, this rule will
reflect the issuance of DOT Order
1101.12B, dated May 17, 1999, which
eliminated the Office of Acquisition and
Grant Management, but retained the
Senior Procurement Executive and some
personnel.

This rule does not impose substantive
requirements; it simply updates the CFR
to accurately reflect the statutory and
organizational posture of the
Department. The rule is ministerial in
nature and relates only to Departmental
management, procedure, and practice as
it relates to the acquisition function.
Therefore, the Department has
determined that notice and comment are
unnecessary and that the rule is exempt
from prior notice and comment
requirements under 5 U.S.C.
553(b)(3)(A). These changes will not
have substantive impact and the
Department does not expect to receive
substantive comments on the rule.
Therefore, the Department finds that
there is good cause under 5 U.S.C. 553
(d)(3) to make this rule effective upon
publication pursuant to 5 U.S.C.
553(d)(2).

Regulatory Analyses and Notices

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

The final rule is not considered a
significant regulatory action under
Executive Order 12866 and the
Regulatory Policies and Procedures of
the Department of Transportation (44 FR
11034). There are no costs associated
with this rule.

B. Executive Order 13132

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132, dated August 4, 1999. This final
rule does not have a substantial direct
effect on, or sufficient federalism
implications for, the States, nor would
it limit the policymaking discretion of
the States. Therefore, the consultation
and funding requirements do not apply.

C. Executive Order 13084

This final rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this final rule does not
significantly or uniquely affect the
communities of the Indian tribal
governments and does not impose
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substantial direct compliance costs, the
funding and consultation requirements
of Executive Order 13084 do not apply.

D. Paperwork Reduction Act

This rule contains no information
collection requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

E. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

m In consideration of the foregoing, Part
1 of Title 49, Code of Federal
Regulations, is amended as follows:

PART 1—ORGANIZATION AND
DELEGATION OF POWERS AND
DUTIES

m 1. The authority citation for Part 1 is
revised to read as follows:

Authority: 49 U.S.C. 322; 46 U.S.C.
2104(a); 28 U.S.C. 2672; 31 U.S.C. 3711(a)(2);
Pub. L. 101-552, 104 Stat. 2736; Pub. L. 106—
159, 113 Stat. 1748; Pub. L. 107-71, 115 Stat.
597; Pub. L. 107-295, 116 Stat. 2064 (2002);
Pub L. 107’296, 116 Stat. 2135 (2002); 41
U.S.C. 414.

m 2. Revise § 1.24, paragraph (a) to read
as follows:

§1.24 Authority.

(a) The Deputy Secretary: (1) May
exercise the authority of the Secretary,
except where specifically limited by
law, order, regulation, or instructions of
the Secretary; and (2) serves as the Chief

Acquisition Officer.
* * * * *

m 3. Amend § 1.59 by adding paragraphs
(a)(5) and (6) to read as follows:

§1.59 Delegations to the Assistant
Secretary for Administration.
* * * * *

(5) Carry out the duties and
responsibilities of agency head for
departmental procurement within the
meaning of the Federal Acquisition
Regulation. This authority as agency
head for departmental procurement
excludes duties, responsibilities, and
powers expressly reserved for the
Secretary of Transportation.

(6) Serve as Deputy Chief Acquisition
Officer.

m 4. Amend § 1.59a by revising
paragraph (a) to read as follows:

§1.59a Redelegations by the Assistant
Secretary for Administration.

(a) The Assistant Secretary for
Administration has re-delegated to the
Director, Office of the Senior
Procurement Executive the authority to:

(1) carry out the duties and
responsibilities of agency head for
departmental procurement within the
meaning of the Federal Acquisition
Regulation except for those duties
expressly reserved for the Secretary of
Transportation.

(2) carry out the functions of the Chief
Acquisition Officer except for those
functions specifically reserved for the
Deputy Secretary.

(3) procure and authorize payment for
property and services for the Office of
the Secretary, with power to re-delegate

and authorize successive re-delegations.
* * * * *

Issued this 26th day of September, 2004 at
Washington, DC.

Norman Mineta,

Secretary.

[FR Doc. 04-22743 Filed 10-8-04; 8:45 am]
BILLING CODE 4910-62-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2004-18793]
RIN 2127-AJ39

Federal Motor Vehicle Safety
Standards; Child Restraint Anchorage
Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation.

ACTION: Final rule; response to petition
for reconsideration, correction.

SUMMARY: In August 2004, NHTSA
denied a petition for reconsideration of
a final rule amending Federal Motor
Vehicle Safety Standard No. 225, Child
Restraint Anchorage Systems. The
denial made impermissible the
installation of stowable anchorages on
or after September 1, 2004. In response
to a petition from Mercedes-Benz
U.S.A., today’s document provides
manufacturers until March 1, 2005 to
achieve non-stowability of the anchor
system.

DATES: The amendments made in this
rule are effective October 12, 2004.

ADDRESSES: If you wish to petition for
reconsideration of this rule, you should
refer in your petition to the docket

number of this document and submit
your petition to: Administrator, Room
5220, National Highway Traffic Safety
Administration, 400 Seventh Street SW.,
Washington, DC, 20590.

FOR FURTHER INFORMATION CONTACT: For
nonlegal issues: Michael Huntley, Office
of Crashworthiness Standards, NHTSA
(telephone 202—-366—0029).

For legal issues: Deirdre R. Fujita,
Office of the Chief Counsel, NHTSA
(telephone 202-366-2992).

You can reach both of these officials
at the National Highway Traffic Safety
Administration, 400 Seventh St., SW.,
Washington, DC, 20590.

SUPPLEMENTARY INFORMATION: On August
11, 2004, NHTSA published a final rule
(69 FR 48818; Docket No. 18793) that
provided the last of a number of
planned responses to petitions for
reconsideration of final rules
establishing and amending Federal
Motor Vehicle Safety Standard (FMVSS)
No. 225, “Child restraint anchorage
systems” (FMVSS No. 225, 49 CFR
571.225).1 FMVSS No. 225 requires new
vehicles to be equipped with child
restraint anchorage systems consisting
of two lower anchorage bars and a top
tether anchor. Among other matters, the
August 11, 2004 document denied a
petition for reconsideration from Keiper
GmbH & Co. (Keiper) to allow the
installation of stowable lower anchorage
bars past August 31, 2004.

NHTSA denied the request to allow
stowable anchorage bars on a permanent
basis out of a concern that a general use
of these anchorage systems might
impede efforts to achieve maximum
compatibility between child restraint
systems and the vehicle anchorage
system. NHTSA acknowledged that
stowable anchorages were being used by
DaimerChrysler on limited models (69
FR 48821).2

On September 7, 2004, Mercedes-
Benz U.S.A. (MBUSA) submitted a
petition for reconsideration of the
decision on the Keiper petition. MBUSA
asked for an extension of time, to March
1, 2005, to comply with the agency’s
directive that lower anchorages cannot
be stowable. MBUSA stated that its C-
Class, CLK-Class and Maybach models
are equipped with stowable anchorages
and that the changes necessary to make

1The final rule establishing FMVSS No. 225 was
published March 5, 1999 (64 FR 10786, docket 98—
3390, notice 2). NHTSA responded to petitions for
reconsideration of the final rule in documents
published August 31, 1999 (64 FR 47566; Docket
No. 6160), July 31, 2000 (65 FR 46628; Docket No.
7648), June 27, 2003 (68 FR 38208; Docket No.
15438; corrected 68 FR 54861), and August 11, 2004
(supra).

2DaimlerChrylser AG is the parent corporation of
Mercedes Benz U.S.A. LLC.
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their anchorages non-stowable
(described below) will take until March
1, 2005 to implement, even when using
the fastest possible implementation
schedule. The manufacturer also stated
that there have been no consumer
complaints about the stowable system,
which led MBUSA to believe that there
would be no adverse safety consequence
to extending the date to March 1, 2005.
Agency Decision

In a notice of proposed rulemaking
that proposed to establish a new Federal
motor vehicle safety standard
mandating tire pressure monitoring
systems (69 FR 55895, September 16,
2004, Docket 19054), NHTSA clarified
some of the implications of submitting
petitions for reconsideration of final
rules. That discussion warrants
repeating here. The agency carefully
reviews the petitions it receives before
deciding the appropriate response to a
petition. While petitions are pending,
the final rule is effective as originally
promulgated. Manufacturers cannot
assume that the agency will make the
changes requested in their petitions.
Accordingly, they must plan to comply
with the final rule as issued, without
reservation.

To allow manufacturers to do
otherwise would be contrary to the
public interest. The effective date of a
final rule, and the societal benefits
associated with it, cannot be delayed by
the mere filing of petitions for
reconsideration.

At the same time, NHTSA recognizes
that it has a responsibility to provide a
timely response to petitions. In the case
at hand, the agency did not respond to
the petition for reconsideration until
only three weeks remained in the period
during which the stowable anchorages
were allowed. Further, in denying the
petition, NHTSA did not assess the
difficulty MBUSA would have in
making its anchorages non-stowable at
that late juncture.

In light of this, NHTSA has decided
to allow vehicle manufacturers until
March 1, 2005 to make necessary design
changes and cease use of stowable
anchorages. MBUSA stated in its
petition that it has sought to make its
anchorages non-stowable in the quickest
time possible and that it cannot
immediately achieve non-stowability of
the anchorages. MBUSA said that it
considered simply locking the
anchorages in the extended position, but
found this to be unfeasible because a
portion of the anchorage is large enough
to make use of the rear seat by adult
occupants extremely uncomfortable.
The manufacturer also considered
locking in place smaller “attachment

clips,” but found this too to be
unfeasible because the smaller clips did
not provide sufficient clearance for a
child restraint fastener to extend fully
over them. MBUSA believes that it must
develop a new child restraint
attachment assembly. The manufacturer
stated that it needs to develop new
tooling for the anchorage, change the
tooling for the cross-member and
produce a new welding tool. It also has
to reduce the following aspects of
production to the shortest amount of
time: the technical clearance of design
of the new anchorage assembly;
feasibility testing; parts ordering;
sample checking; manufacturing
process; and delivery to the assembly
line. MBUSA stated that the necessary
modifications cannot be implemented
before March 1, 2005.

The agency believes that the only
quick fixes MBUSA could develop
proved unworkable. Because a rapid fix
is not available, MBUSA is expediting
the development of a new child restraint
attachment assembly. Extending the
deadline to March 1, 2005 fairly
implements the denial of the Keiper
petition. Accordingly, the deadline is
extended to March 1, 2005.

Correction

Although the August 11, 2004 denial
of Keiper’s petition intended to prohibit
the installation of stowable anchorages
past September 1, 2004, it is not evident
from the regulatory text of FMVSS No.
225 that stowability of the anchorages
after that date (which has been changed
to March 1, 2005 by this document) is
impermissible. To make that
impermissibility clearer, the agency is
adding a provision to S9.1.1 that
specifies that the anchorage bars on
vehicles manufactured on or after March
1, 2005 must not be stowable (i.e.,
foldable or otherwise stowable).

Effective Date

The agency is making today’s
amendment effective on publication.
This final rule provides a 6-month
period to meet the requirement that
lower anchorages not be stowable.
MBUSA could not now sell the three
models of vehicles that have stowable
lower anchorages if the amendments
were not effective on publication.
NHTSA thus finds for good cause to
make this amendment effective in less
than 180 days.

Rulemaking Analyses and Notices

a. Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

This rulemaking document was not
reviewed under E.O. 12866, “Regulatory
Planning and Review.” This document
simply provides manufacturers (and
MBUSA is the sole manufacturer using
stowable bars) some time to render their
lower anchorage bars non-stowable.
Stowable anchorages have been
permitted for a number of years and
have not been used on a widespread
basis. Vehicle manufacturers are
unlikely to begin installing stowable
bars in vehicles that do not now have
them knowing that their installation
would only be allowed until March 1,
2005. Based on our review of the
potential impacts of this action, we have
determined that this action is not
significant within the meaning of the
Department of Transportation’s
regulatory policies and procedures. We
have further determined that the effects
of this rulemaking do not warrant
preparation of a full final regulatory
evaluation.

b. Regulatory Flexibility Act

NHTSA has considered the effects of
this rulemaking action under the
Regulatory Flexibility Act. I hereby
certify that it will not have a significant
economic impact on a substantial
number of small entities. This rule
affects motor vehicle manufacturers,
almost all of which are not small
businesses. Even if there are motor
vehicle manufacturers that qualify as
small entities, this rule will not have a
significant economic impact on them
because it generally does not change the
manufacturers’ responsibilities to install
non-stowable child restraint anchorage
systems pursuant to FMVSS No. 225.
This rule just provides more time in
which to make stowable lower bars non-
stowable. Accordingly, the agency has
not prepared a regulatory flexibility
analysis.

c. Executive Order 13132 (Federalism)

This rulemaking action has been
analyzed in accordance with the
principles and criteria contained in
Executive Order 13132. This rulemaking
will not have a substantial direct effect
on States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. Accordingly,
NHTSA has determined that this
rulemaking does not contain provisions
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that have federalism implications or that h. Paperwork Reduction Act

preempt State law.
d. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4) requires
agencies to prepare a written assessment
of the costs, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the
expenditure by State, local or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. This rulemaking does
not impose any unfunded mandates as
defined by that Act.

e. National Technology Transfer and
Advancement Act

Under the National Technology
Transfer and Advancement Act of 1995
(NTTAA)(Pub. L. 104-113), “all Federal
agencies and departments shall use
technical standards that are developed
or adopted by voluntary consensus
standards bodies, using such technical
standards as a means to carry out policy
objectives or activities determined by
the agencies and departments.” The
August 11, 2004 final rule addressed the
NTTAA regarding NHTSA'’s decision to
deny Keiper’s petition on installing
stowable anchorages on a permanent
basis. There are no technical standards
relating to the specific issue addressed
by today’s document.

f. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has determined that implementation of
this action will not have any significant
impact on the quality of the human
environment.

g. Executive Order 12778 (Civil Justice
Reform)

This rulemaking does not have any
retroactive effect. Under section 49
U.S.C. 30103, whenever a Federal motor
vehicle safety standard is in effect, a
state may not adopt or maintain a safety
standard applicable to the same aspect
of performance which is not identical to
the Federal standard, except to the
extent that the state requirement
imposes a higher level of performance
and applies only to vehicles procured
for the State’s use. 49 U.S.C. 30161 sets
forth a procedure for judicial review of
final rules establishing, amending or
revoking Federal motor vehicle safety
standards. That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

This rule does not contain any
collection of information requirements
requiring review under the Paperwork
Reduction Act of 1995 (Pub. L. 104—-13).

1. Viewing Docket Submissions

You may read the submissions
received by Docket Management at
Room P1.-401, 400 Seventh Street, SW.,
Washington, DC, 20590 (telephone 202—
366—9324). You may visit the Docket
from 10 a.m. to 5 p.m., Monday through
Friday.

You may also see the submissions on
the Internet. Go to the Docket
Management System (DMS) Web page of
the Department of Transportation
(http://dms.dot.gov/).

Anyone is able to search the
electronic form of all submission
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (Volume
65, Number 70; Pages 19477-78) or you
may visit http://dms.dot.gov.

List of Subjects in 49 CFR Part 571

Imports, Incorporation by reference,
Motor vehicle safety, Reporting and
recordkeeping requirements, Tires.

m In consideration of the foregoing,
NHTSA amends 49 CFR Chapter V as set
forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

m 1. The authority citation for Part 571
continues to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117 and 30166; delegation of authority at
49 CFR 1.50.

m 2. Section 571.225 is amended by
adding S9.1.1(d) and republishing
S9.1.1(e).

The added and republished
paragraphs read as follows:

§571.225 Standard No. 225; Child restraint
anchorage systems.
* * * * *

S59.1.1 The lower anchorages shall
consist of two bars that—

(d) For bars installed in vehicles
manufactured on or after March 1, 2005,
the bars must not be capable of being
stowable (foldable or otherwise
stowable).

(e) [Reserved]

* * * * *

Issued on October 5, 2004.
Jeffrey W. Runge,
Administrator.
[FR Doc. 04—22851 Filed 10—-8—04; 8:45 am)]
BILLING CODE 4910-59-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 030912231-3266-02; 1.D.
100504A]

Fisheries of the Northeastern United
States; Scup Fishery; Adjustment to
the 2004 Winter Il Quota

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of scup Winter II
quota adjustment and possession limit
adjustment.

SUMMARY: NMFS adjusts the 2004
Winter II commercial scup quota and
possession limit. This action complies
with Framework Adjustment 3
(Framework 3) to the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan (FMP), which
implemented procedures to allow the
rollover of unused commercial scup
quota from the Winter I period to the
Winter II period.

DATES: This rule is effective November
1, 2004 through December 31, 2004.
FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, Fishery Policy
Analyst, (978) 281-9279, fax (978) 281—
9135, e-mail
sarah.mclaughlin@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
published a final rule in the Federal
Register on November 3, 2003 (68 FR
62250), implementing Framework 3.
Framework 3 implemented a process,
for years in which the full Winter I
commercial scup quota is not harvested,
to allow unused quota from the Winter
I period to be added to the quota for the
Winter II period, and to allow
adjustment of the commercial
possession limits for the Winter II
period based on the amount of quota
rolled over from the Winter I period.
Table 5 of the final 2004 quota
specifications for summer flounder,
scup, and black sea bass (69 FR 2074,
January 14, 2004) presented detailed
information regarding Winter II
possession limits, based on the amount
of scup to be rolled over from Winter I
to Winter II
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For 2004, the Winter II quota is
1,967,825 1b (892,600 kg), and the best
available landings information indicates
that 2,249,527 1b (1,020,379 kg) remain
of the Winter I quota of 5,568,920 lb
(2,526,046 kg). Consistent with the
intent of Framework 3, the full amount
of unused 2004 Winter I quota is
transferred to Winter II, resulting in a
revised 2004 Winter II quota of
4,217,352 1b (1,912,978 kg). In addition
to the quota transfer, the 2004 Winter II
possession limit is increased, consistent
with the rollover specifications
established in the 2004 final rule (69 FR
2074), to 3,500 lb (1,588 kg) per trip to
provide an appropriate opportunity for
fishing vessels to obtain the increased
Winter II quota.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 5, 2004.
Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04—22839 Filed 10-6-04; 2:15 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 031125292-4061-02; I.D.
100504B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the 2004 pollock total allowable catch
(TACQ) for Statistical Area 610 of the
GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), October 6, 2004, through
2400 hrs, A.Lt., December 31, 2004.

FOR FURTHER INFORMATION CONTACT: ]Osh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2004 allowance of the pollock
TAC in Statistical Area 610 of the GOA
is 22,930 metric tons (mt) as established
by the final 2004 harvest specifications
for groundfish of the GOA (69 FR 9261,
February 27, 2004).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS, has determined that the 2004
allowance of the pollock TAC in
Statistical Area 610 will soon be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 22,850 mt, and is
setting aside the remaining 80 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional

Administrator finds that this directed
fishing allowance has been reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

After the effective date of this closure
the maximum retainable amounts at 50
CFR 679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of the 2004 pollock
TAC in Statistical Area 610.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 6, 2004.

Alan D. Risenhoover,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 04-22840 Filed 10-6—04; 2:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 304

[Docket No. 02-086-2]

RIN 0579-AB54

Methyl Bromide; Official Quarantine
Uses

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule; extension of
comment period.

SUMMARY: We are extending the
comment period for our proposed rule
that would establish regulations to
provide for the submission of requests
by State, local, or tribal authorities for
a determination whether methyl
bromide treatments or applications
required by the State, local, or tribal
authorities to prevent the introduction,
establishment, or spread of plant pests
or noxious weeds should be authorized
as official quarantine uses. This action
will allow interested persons additional
time to prepare and submit comments.
DATES: We will consider all comments
that we receive on or before November
12, 2004.

ADDRESSES: You may submit comments
by any of the following methods:

e Postal Mail/Commercial Delivery:
Please send four copies of your
comment (an original and three copies)
to Docket No. 02—086-1, Regulatory
Analysis and Development, PPD,
APHIS, Station 3C71, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comment refers to
Docket No. 02—-086-1.

e E-mail: Address your comment to
regulations@aphis.usda.gov. Your
comment must be contained in the body
of your message; do not send attached
files. Please include your name and
address in your message and ‘Docket
No. 02—-086-1" on the subject line.

e Agency Web site: Go to http://
www.aphis.usda.gov/ppd/rad/

cominst.html for a form you can use to
submit an e-mail comment through the
APHIS Web site.

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the instructions for locating this docket
and submitting comments.

Reading Room: You may read any
comments that we receive on Docket
No. 02—086-1 in our reading room. The
reading room is located in room 1141 of
the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 690-2817 before
coming.

Other Information: You may view
APHIS documents published in the
Federal Register and related
information, including the names of
groups and individuals who have
commented on APHIS dockets, on the
Internet at http://www.aphis.usda.gov/
ppd/rad/webrepor.html.

FOR FURTHER INFORMATION CONTACT: Dr.
Inder P. Gadh, Treatment Specialist,
Phytosanitary Issues Management, PPQ,
APHIS, 4700 River Road Unit 140,
Riverdale, MD 20737; (301) 734-6799.
SUPPLEMENTARY INFORMATION: On August
12, 2004, we published in the Federal
Register (69 FR 49824-49829, Docket
No. 02-086—-1) a proposal to establish
regulations to provide for the
submission of requests by State, local, or
tribal authorities for a determination
whether methyl bromide treatments or
applications required by the State, local,
or tribal authorities to prevent the
introduction, establishment, or spread
of plant pests or noxious weeds should
be authorized as official quarantine
uses. The proposed rule would establish
a process by which State, local, or tribal
authorities could request and, if
warranted, receive, a determination that
their methyl bromide requirements
should be authorized as official
quarantine uses.

Comments on the proposed rule were
required to be received on or before
October 12, 2004. We are extending the
comment period on Docket No. 02—-086—
1 for an additional 30 days, ending
November 12, 2004. This action will
allow interested persons additional time
to prepare and submit comments

Authority: 7 U.S.C. 7719; 7 CFR 2.22, 2.80,
and 371.3.

Done in Washington, DC, this 6th day of
October 2004.

Elizabeth E. Gaston,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 04-22790 Filed 10-8-04; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 110
RIN 3150-AH44

Export and Import of Nuclear
Equipment and Radioactive Materials:
Security Policies; Notice of Public
Meeting

AGENCY: U.S. Nuclear Regulatory
Commission.

ACTION: Proposed rule; notice of public
meeting.

SUMMARY: A public meeting will be held
to discuss the Nuclear Regulatory
Commission (NRC) proposed rule
amending its regulations pertaining to
the export and import of nuclear
equipment and materials. The proposed
rule was published in the Federal
Register on September 16, 2004 (69 FR
55785). This rule implements recent
changes to the nuclear and radioactive
material security policies of the
Commission and the Executive Branch.
The meeting is open to the public and
all interested parties may attend.

DATES: The public meeting will be held
on Tuesday, October 19, 2004, from 10
a.m. to 12 noon. Should it become
necessary to change the date or time of
this meeting, the NRC will provide the
revised information in a meeting notice
posted on the NRC’s public Web site at
http://www.nre.gov/public-involve/
public-meetings/meeting-schedule.html.
ADDRESSES: The public meeting will be
held at the Nuclear Regulatory
Commission One White Flint North
Building, 11555 Rockville Pike,
Rockville, Maryland, Room 1-F16.

The proposed rule, the regulatory
analysis and any public comments
received may be viewed and
downloaded electronically via the
NRC’s rulemaking Web site at http://
ruleforum.lInl.gov. Publicly available
documents related to this rulemaking
may be viewed electronically on public
computers in the NRC Public Document
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Room (PDR), located at One White Flint
North, 11555 Rockville Pike, Rockville,
MD 20852, Room O-1 F21, and open to
the public on Federal workdays from
7:45 a.m. until 4:15 p.m. The PDR
reproduction contractor will make
copies of documents for a fee.

Publicly available NRC documents
created or received in connection with
this rulemaking are also available
electronically via the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this site,
the public can gain entry into the NRC’s
Agencywide Document Access and
Management System (ADAMS), which
provides text and image files of NRC’s
public documents. The proposed rule is
available under ADAMS accession
number ML042440237; the regulatory
analysis is available under accession
number ML0418404900. If you do not
have access to ADAMS, or if there are
problems in accessing the documents
located in ADAMS, contact the NRC
PDR Reference staff at (800) 397—4209,
(301) 415-4737 or by e-mail at
PDR@nrc.gov.

FOR FURTHER INFORMATION CONTACT:
Suzanne Schuyler-Hayes, Office of
International Programs, U.S. Nuclear
Regulatory Commission, Washington DC
20555-0001, telephone (301) 415-2333,
e-mail: ssh@nrc.gov.

SUPPLEMENTARY INFORMATION: New
specific licensing and reporting
requirements for certain exports and
imports of nuclear and radioactive
material will be discussed. The meeting
is open to the public.

Dated at Rockville, Maryland, this 5th day

of October 2004. For the Nuclear Regulatory
Commission.

James W. Clifford,

Acting Deputy Director, Office of
International Programs.

[FR Doc. 04—22784 Filed 10—-8—04; 8:45 am)]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39
[Docket No. 90—CE-55—-AD]
RIN 2120-AA64

Airworthiness Directives; The New
Piper Aircraft, Inc. (formerly the Piper
Aircraft Corporation) Models PA-12,
PA-12S, and PA-14 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Proposed rule; withdrawal.

SUMMARY: This document withdraws a
notice of proposed rulemaking (NPRM)
that would have applied to certain The
New Piper Aircraft, Inc. (Piper) Models
PA-12, PA-12S, and PA—14 airplanes
that are equipped with F. Atlee Dodge
Aircraft Services, Inc., Model 3140 long-
range fuel tanks. The proposed action
would have required removing all
Model 3140 fuel tanks and restoring the
wing panel assemblies to an approved
type design configuration. Since
issuance of the NPRM and after further
review of all available information,
including the comments received on the
NPRM, the Federal Aviation
Administration (FAA) has determined
that the proposed rule as written should
be withdrawn. This withdrawal does
not prevent the FAA from initiating
future rulemaking on this subject.

ADDRESSES: You may look at
information related to this action at
FAA, Central Region, Office of Regional
Counsel, Attention: Rules Docket No.
90-CE-55—AD, 901 Locust, Room 506,
Kansas City, Missouri 64106, between 8
a.m. and 4 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Ballenger, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4152; facsimile: (816) 329-4090; e-mail:
barry.ballenger@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

What action has FAA taken to date?
We issued a proposal to amend part 39
of the Federal Aviation Regulations (14
CFR part 39) to include an AD that
would apply to certain Piper Models
PA-12, PA-12S, and PA—14 airplanes
that are equipped with F. Atlee Dodge
Services, Inc. Model 3140 fuel tanks.
This proposal was published in the
Federal Register as a notice of proposed
rulemaking (NPRM) on January 8, 1991
(56 FR 561). The action proposed to
require removing all F. Atlee Dodge
Service, Inc. Model 3140 fuel tanks and
restoring the wing panel assemblies to
the configuration defined by the original
type design or approved under an
applicable Supplemental Type
Certificate.

Was the public invited to comment?
The FAA invited interested persons to
participate in the making of this
amendment. The numerous comments
we received fell in the following areas:

—Problems with F. Atlee Dodge Model
3140 fuel tanks.

—The adequacy of the installation
procedures and instructions for the F.
Atlee Dodge Model 3140 fuel tanks.

—The condition of the original tanks.

—The relationship between the Model
3140 fuel tank manufacturer and the
FAA.

—The cost of the proposed action.

—The contents of the Malfunction and
Defect report referenced in the NPRM.

—The strength and structural
differences between the F. Atlee
Dodge Model 3140 tanks and the
original fuel tanks.

What is the FAA’s final determination
on this issue? The FAA evaluated all of
these comments and all information
related to this issue and determined
that:

(1) An unsafe condition as defined in
part 39 of the Federal Aviation
Regulations (14 CFR part 39) does not
exist on FAA-approved field
installations of the F. Atlee Dodge
Services, Inc. Model 3140 fuel tanks on
Piper Models PA—-12, PA-12S, and PA—
14 airplanes; and

(2) The NPRM as currently written
should be withdrawn.

Withdrawal of this NPRM constitutes
only such action, and does not preclude
the agency from issuing future
rulemaking on this issue, nor does it
commit the agency to any course of
action in the future.

Regulatory Impact

Does this AD involve a significant rule
or regulatory action? Since this action
only withdraws an NPRM, it is neither
a proposed nor a final rule and
therefore, is not covered under
Executive Order 12866, the Regulatory
Flexibility Act, or DOT Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979).

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
Safety, Safety.

The Withdrawal

Accordingly, the notice of proposed
rulemaking, Docket No. 90-CE-55—AD,
published in the Federal Register on
January 8, 1991 (56 FR 561), is
withdrawn.

Issued in Kansas City, Missouri, on
October 4, 2004.

Dorenda D. Baker,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 04—22813 Filed 10—-8—04; 8:45 am)]
BILLING CODE 4910-13-U
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 904

[Docket No. 040902252-4252-01; 1.D.
092804C]

RIN 0648—-AS54

Civil Procedures

AGENCY: Office of General Counsel for
Enforcement and Litigation, National
Oceanic and Atmospheric
Administration, Commerce.

ACTION: Proposed rule.

SUMMARY: NOAA is proposing
amendments and technical refinements
to its Civil Procedures which govern
NOAA'’s administrative proceedings for
assessment of civil penalties;
suspension, revocation, modification, or
denial of permits; issuance and use of
written warnings; and release or
forfeiture of seized property.

DATES: Submit comments on or before
December 13, 2004.

ADDRESSES: Comments should be
submitted in writing to Meggan Engelke-
Ros, Enforcement Attorney, Office of
General Counsel for Enforcement and
Litigation, 8484 Georgia Avenue, Suite
400, Silver Spring, MD 20910.

FOR FURTHER INFORMATION CONTACT:
Meggan Engelke-Ros or Susan S.
Beresford, 301-427-2202.
SUPPLEMENTARY INFORMATION:

I. Background

NOAA is proposing to amend the civil
procedure rules that apply to its
administrative proceedings as described
below. NOAA is proposing the changes
described herein to: (1) Conform the
civil procedure rules to changes in
applicable federal laws and regulations;
(2) improve the efficiency and fairness
of administrative proceedings; (3) clarify
any ambiguities or inconsistencies in
the existing civil procedure rules; (4)
eliminate redundant language and
correct language errors; and (5) conform
the civil procedure rules to current
agency practice.

II. Proposed Revisions
Subpart A—General

1. Purpose and Scope

Section 904.1: This section would be
amended to add new statutory
references: American Fisheries Act of
1998; Anadromous Fish Products Act;
Antarctic Protection Act; Atlantic
Coastal Fisheries Cooperative
Management Act; Dolphin Protection

Consumer Information Act; Driftnet
Impact Monitoring, Assessment, and
Control Act; Fish and Seafood
Promotion Act of 1986; Fisherman’s
Protective Act of 1967; High Seas
Fishing Compliance Act; North Pacific
Anadromous Stocks Convention Act of
1992; Northwest Atlantic Fisheries
Convention Act of 1995; Shark Finning
Prohibition Act; South Pacific Tuna Act
of 1988; and the Weather Modification
Reporting Act. These additions would
reflect statutes passed or amended since
the last revision of these procedural
regulations as well as statutes
inadvertently left out of the current
regulations. These statutes authorize
NOAA to assess civil penalties and
conduct seizures of property subject to
forfeiture and, therefore, are subject to
the application of this chapter of the
Code of Federal Regulations.

Reference to the North Pacific
Fisheries Act of 1954 was deleted
because the statute is no longer in effect.

The proposed revision would also
change ‘“Magnuson Fishery
Conservation and Management Act” to
““Magnuson-Stevens Fishery
Conservation and Management Act” to
reflect the amendment to the title of that
statute. (For consistency, references to
“Magnuson Act” have been amended to
“Magnuson-Stevens Act” throughout
these regulations.) Likewise, the
proposed revision would change
“National Marine Protection, Research,
and Sanctuaries Act” to “National
Marine Sanctuaries Act”.

2. Definitions

Section 904.2: The term “ALJ
Docketing Center” is proposed for
addition to the definitions section. The
term ‘““‘authorized officer” is proposed
for addition to the definitions section.
The definition of “decision” would be
amended to coincide with the existing
definitions of “initial decision” and
“final administrative decision”. A
definition of the acronym ‘“NIDP would
be added for clarity. A definition of the
acronym ‘“NMFS” would be added for
clarity. A definition of the acronym
“NOPS” would be added for clarity. A
definition of the acronym “PPIP” would
be added for clarity. The term
“settlement agreement” would be added
to the definitions section, and includes
agreements providing for payment of
civil penalties, eliminating the need for
a separate definition of the term
“payment agreement”’, which is deleted.
A definition of the acronym “USCG”
would be added for clarity. The term
“vessel owner”” would be revised to
improve accuracy.

3. Filing and Service of Notices,
Documents and Other Papers

Section 904.3: This section heading
would be amended from “Filing and
service of documents” to “Filing and
service of notices, documents and other
papers”, to consolidate and distinguish
procedures for service and filing of
notices (NOVAs, NOPS, NIDPs) and
other documents. (See § 904.202).
During the review process, GCEL will be
reviewing the technological issues
related to the feasibility of e-
transmission of documents. If the
technology and procedures for e-
transmission have developed to a point
where they can be effectively utilized
for notices and documents, GCEL will
include the authority to permit e-
transmission, which may include the
further development of specific
language to address the unique issues
associated with e-transmission. Any
comments on the viability of e-
transmission for documents related to
litigation are welcome.

4. Computation of Time Periods

Section 904.4: A new section, § 904.4,
“computation of time periods”, would
be created from the present § 904.3(d) to
explain the rules relating to
computation of time periods that apply
to notices and to other types of
documents which are filed and served.
The proposed rules relating to
computation of time periods comport
with those established by the Federal
Rules of Civil Procedure.

5. Appearances

Section 904.5: A new section, § 904.5,
“Appearances”’, would be created,
replacing § 904.203, “Appearances”,
which would be eliminated. The new
section would include the existing
language of § 904.203, and add a new
requirement that any attorney or other
representative enter a written notice of
appearance when representing a person
regarding an Agency enforcement
matter, or when representing a party in
any civil administrative hearing.

Subpart B—Civil Penalties

1. Notice of Violation Assessment
(NOVA)

Section 904.101: Paragraph (a) would
be amended to delete redundant
language in the first sentence pertaining
to service of the NOVA, as this would
be fully covered by the operative
provisions of proposed § 904.3. The
second sentence of § 904.101(a)(4)
would be modified and designated as a
new §904.101(a)(5). No substantive
change is intended by this revision.



60570

Federal Register/Vol. 69, No. 196 / Tuesday, October 12, 2004 /Proposed Rules

2. Procedures Upon Receipt of a NOVA

Section 904.102: Paragraph (a)(3)
would be amended for internal
consistency to specify the appropriate
cross-reference to the section of the rule
concerning hearing requests.

Paragraph (a)(5) would be amended to
clarify that, if a respondent takes no
action, the NOVA would become a final
administrative decision, in accordance
with § 904.104.

In paragraphs (b) and (c), the phrase
“permit holder or vessel owner” would
be deleted, so that only the respondent
has legal standing to seek amendment or
modification of the NOVA, or to request
an extension of time in which to
respond to the NOVA. The sentence in
paragraph (a)(5), allowing permit
holders and vessel owners to respond to
NOVAs, would be deleted so that only
respondents may respond.

Paragraphs (e) through (g) would be
deleted, as they would be fully covered
by the proposed new and amended
§904.201(a)-(c).

3. Hearing and Administrative Review

Section 904.103: Paragraph (a) would
be amended for internal consistency to
specify the appropriate cross-reference
to the section of the rule regarding the
right to request a hearing upon receipt
of aNOVA, §904.102(a)(3).

The first sentence of paragraph (b)
would be deleted as the requirement for
an initial decision would be covered
under amended §904.271. The second
sentence of paragraph (b) would be
deleted to remove reference to the
discretionary review process currently
described in § 904.273, which would be
deleted so that the Judge’s decision
(after consideration of any petition for
reconsideration) would become the
agency’s final decision.

4. Final Administrative Decision

Section 904.104: Paragraphs (a) and
(b) would be amended for internal
consistency to specify the appropriate
cross-reference to the section of the rule
regarding submitting hearing requests,
§904.201(a).

5. Payment of Final Assessment

Section 904.105: Paragraph (a) would
be amended to substitute ‘“Department
of Commerce/NOAA” for ““Treasurer of
the United States” to clarify that civil
penalties are to be deposited to the
Department of Commerce/NOAA
account in the United States Treasury.
Paragraph (b) would be amended to add
the phrase “or may commence any other
lawful action” to clarify that NOAA may
pursue all lawful options for collecting
an unpaid final civil penalty
assessment. For example, NOAA may

sanction a permit if the permit holder
fails to pay a final assessment, pursuant
to § 904.310, or the matter may be
referred to a collection agency, or both.
No substantive change is intended by
this revision.

6. Compromise of Civil Penalty

Section 904.106: In paragraph (b)
unnecessary language pertaining to the
penalty compromise authority of NOAA
would be deleted. For editorial
consistency, the reference to the
“alleged violator” would be changed to
“respondent”’.

7. Joint and Several Respondents

Section 904.107: Paragraph (a) would
be amended to clarify the extent of
liability for civil penalties assessed
against joint and several respondents.

Paragraph (b) would be amended to
clarify and emphasize how a hearing
request by a joint and several
respondent would be processed.

Paragraph (d) would be added to
specify that where Agency counsel has
negotiated a settlement with one joint
and severally liable respondent for less
than the full amount of the proposed
penalties and/or sanctions, then the
remaining joint and several respondents
would remain liable for the unsatisfied
portion of the proposed penalties and
sanctions.

8. Factors Considered in Assessing
Penalties

Section 904.108: Paragraph (a) would
be amended to reflect that NOAA will
take into account a respondent’s ability
to pay when assessing a civil penalty for
a violation of a statute NOAA
administers, when the statute in
question so requires.

Paragraph (e) would be amended to
establish the appropriate time period for
submission, to NOAA, of financial
information on ability to pay. Proposed
paragraph (e) would provide that the
information should be provided within
60 days of the receipt of a Notice of
Violation and Assessment. Paragraph (e)
would also amend the deadline for
submitting verifiable financial
information when the respondent has
requested an administrative hearing,
and would like ability to pay to be
considered by the administrative law
judge. Under this paragraph, if a
respondent produces financial
information relating to ability to pay for
the first time at hearing, then Agency
counsel would have 30 days following
the conclusion of the hearing to review
and respond to the respondent’s
information.

Two minor editorial changes would
be made in paragraph (g). No

substantive change is intended by these
revisions.

Changes proposed for paragraph (h)
would clarify that the Agency is
required to submit information to the
Judge regarding the respondent’s ability
to pay only in those cases where the
respondent has requested a hearing
under a statute that requires NOAA to
take into consideration a respondent’s
ability to pay when assessing a penalty.

Subpart C—Hearings and Appeal
Procedures

Subpart C governs the procedures for
hearings and appeals, including case
docketing, the filing of documents, the
duties and powers of judges, evidentiary
matters, discovery, post-hearing matters,
and the process for filing administrative
appeals.

General
1. Scope and Applicability

Section 904.200: Paragraph (a) would
be amended to substitute “final
administrative decisions” for “final
decisions” to reflect the proposed
amended definition of “Decision” in
§904.2.

Paragraph (b) would be amended to
delegate authority to the Judges to make
initial and final decisions, and to take
other actions related to the conduct of
hearings, without that authority being
subject to the administrative direction of
the Chief Administrative Law Judge.
This paragraph would also be amended
to substitute “final administrative
decisions” for ““final decisions” to
reflect the proposed amended definition
of “decision” in § 904.2.

2. Hearing Requests and Case Docketing

Section 904.201: The heading would
be amended to include reference to
hearing requests. For clarity and brevity,
paragraph (a) would be added to
incorporate the language currently
found at § 904.102(e) and would apply
the procedures for requesting a hearing
on a NOVAs, NIDPs and NOPSs.
“Notice” would be substituted for
“NOVA” for consistency with this
revision.

Paragraph (b) would be added to
incorporate and revise the language
currently found at § 904.3(e) and
§904.102(f), which have been proposed
for deletion. Under the proposed
addition, the 10—-day period following
the deadline for filing hearing requests
and other documents would no longer
apply to all filings, but only to hearing
requests. Further, under the proposed
addition, all hearing requests filed
within this 10-day period would be
considered timely filed. Hearing
requests filed after the 10-day period
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would be forwarded to the Office of
Administrative Law Judges, where they
would be deemed untimely. The
applicant would be notified in writing
that the hearing request was untimely.
The proposed revision would eliminate
the Administrative Law Judge’s
authority to grant requests to extend the
time for hearing requests and Agency
counsel’s discretion to deny hearing
requests within the 10-day period.

Paragraph (c) would be added to
incorporate the language of existing
paragraph 904.102(g), which is
proposed for deletion. This paragraph
has been revised to allow any written
communication from a respondent to be
treated as a request for a hearing, at
Agency counsel’s discretion.

Paragraph (d) would be added to
incorporate the language of existing
§904.201, with no revisions.

3. Filing of Documents

Section 904.202: Paragraph (a) would
be amended to remove reference to the
discretionary review process currently
described in § 904.273, which would be
deleted so that the Judge’s decision
(after consideration of any petition for
reconsideration) would become the
agency’s final decision.

4. Appearances

Section 904.203: This section is
proposed for deletion. A new section,
‘“Appearances”, is proposed at § 904.5.

5. Duties and Powers of Judge

Section 904.204: The introductory
paragraph would be amended to
substitute “render” for ‘“make the”, for
consistency with the language of
§904.271.

Paragraphs (b)-(o) would be
redesignated as paragraphs (c)-(p). New
paragraph (a) would be added to
authorize the Judge to rule on the
timeliness of hearing requests pursuant
to proposed amended § 904.201(b).

New paragraph (q) would be added to
authorize the Judge to impose sanctions
on any party, or a party’s representative,
for failure to comply with this part, or
any order issued under this part.
Sanctions may only be issued if the
failure to comply materially injures or
prejudices another party; is a clear and
unexcused violation of this part, or any
order issued under this part; or unduly
delays the proceeding. Sanctions may be
imposed upon the motion of any party
or sua sponte.

Paragraph (q)(3) would provide that
notice and an opportunity to be heard
will be provided prior to the imposition
of all sanctions, other than refusal to
accept late filings.

Paragraph (q)(4) would provide that
imposition of sanctions is subject to
interlocutory review under § 904.254.

These amendments are intended to
improve the fairness and efficiency of
adjudicatory proceedings and comport
with the civil procedures of other
federal agencies.

6. Pleadings, Motions, and Service

Section 904.206: Paragraph (a) would
be amended to substitute “Judge” for
“Office of Administrative Law Judges”
and to add “AL]J Docketing Center”.
This proposed revision would promote
efficiency because it would eliminate
the need for the ALJ Docketing Center
to forward pleadings to the Judges
assigned to cases. A technical revision
would also be made for internal
consistency to specify the appropriate
cross-reference to the new section of the
rule, which would be § 904.3(b).

7. Amendment of Pleading or Record

Section 904.207: This section would
be amended to create new paragraph (a)
which would allow parties to amend
their pleadings until 20 days prior to a
hearing without receiving permission
from a Judge, thus easing the hardship
associated with amending a pleading.
Within 20 days of a hearing, parties
could amend a pleading only by leave
of a Judge, or with the written consent
of the adverse party, thereby facilitating
non-contested amendments. The
proposed revision would require that
Judges provide leave to amend
pleadings when justice so requires.
Under the proposed revision, parties
could also file responsive pleadings
within the time that remains for
responding to the original pleading, or
within 10 days after service of the
amended pleading, whichever time
period is longer, unless otherwise
ordered by a Judge.

Paragraph (b) would added based on
language currently found in § 904.207,
with a proposed amendment to remove
the Judge’s discretion to permit a party
to amend a pleading to make a more
definite statement upon conditions fair
to both parties. The Judge’s authority to
permit an amendment of the pleadings
for any reason, including to make a
more definite statement, would be
governed by revised § 904.207(a).

Paragraph (c) would be created from
language currently found in existing
§904.207, with a proposed amendment
to emphasize that the Judge has broad
discretion to allow corrections of
harmless errors in pleadings and
elsewhere in the record.

8. Expedited Proceedings

Section 904.209: This section would
be amended to allow expedited hearings
to be scheduled no earlier than five
business days, rather than three days,
after notice that an expedited hearing is
granted, unless all parties consent to an
earlier date. This proposed amendment
would allow parties more time to
prepare their cases for hearing than the
current rule provides, although both the
current and proposed rule allow the
parties to agree to an earlier hearing
date.

9. Failure to Appear

Section 904.211: Paragraph (a) would
be amended to reflect the fact that,
when a party appears at the hearing and
no party appears for the opposing side,
the Judge is authorized to dismiss the
case or to find the facts as alleged in the
NOVA and enter a default judgment
against the non-appearing party. By
authorizing the Judge to enter a default
judgment when a party has failed to
appear, the proposed amendments
would create a disincentive for a party
to fail to appear at a hearing once one
has been requested and avoid the
attendant expenses associated with
putting on such hearings.

A new paragraph (b) would be added
to allow a party to petition the Judge for
reconsideration of a default judgment in
accordance with § 904.272. Only
petitions citing reasons for non-
appearance will be considered.

Existing paragraphs (b) and (c) would
be redesignated as (c) and (d).

A new paragraph (e) would be added
to clarify that failure to appear at a
hearing shall not be deemed to be a
waiver of the right to be served with a
copy of the Judge’s decision.

10. Failure to Prosecute or Defend

Section 904.212: This section would
be amended to describe certain orders
that the Judge may issue to bring about
the efficient resolution of a case.
Specifically, the amendments would
clarify that the Judge may, whenever the
record indicates that either party does
not intend to participate further in the
proceeding, issue an order requiring the
party to show why the case should not
be disposed of adversely to that party’s
interests or to certify the party’s
intention to appear at a scheduled
hearing.

11. Settlements

Section 904.213: This section would
be amended to require the Judge to
remove a case from the docket upon
notification by the Agency that a
settlement has been reached, if
settlement is reached before the record
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is certified. The proposed revision
would clarify that Judges do not have
the authority to approve or disapprove
settlement agreements reached by the
parties.

12. Prehearing Conferences

Section 904.216: Paragraph (a) would
be amended to require Judges to give the
parties at least twenty-four hours notice
prior to requiring the parties to appear
for a conference or to participate in a
telephone conference, and would
require that all conferences be recorded.
Paragraph (a)(7) would be amended to
emphasize that the Judge may hold a
conference to discuss the status of any
settlement discussions.

Paragraph (b) would be amended to
require Judges to provide a transcript of
pre-hearing conferences upon the
request of the parties. The proposed
amendment would provide the parties
with accurate records of issues raised
and matters decided during such
conferences.

Discovery

1. Discovery Generally

Section 904.240: Paragraph (a) would
amend the PPIP content and filing
requirements. This section would list
the information required to be
submitted in a PPIP, and would include
a new requirement that Respondents
must list all defenses, together with a
summary of all facts and law in support
of each defense. This section would
require the signature of the party and
any attorney retained, and would
require that copies of any exhibits listed
be sent to the other parties. As the PPIP
is the main tool of discovery in NOAA
administrative proceedings, these
requirements would further the
purposes and goals of discovery. This
proposed revision would also make two
technical changes. The first change
would be to move the text concerning
the consequences of failing to provide
the required information in a PPIP to
paragraph (f) and the second would be
to eliminate the cross-reference to
§904.212.

2. Interrogatories

Section 904.242: The title of this
section would be amended from
“Interrogatories to parties” to
“Interrogatories”. This change is
proposed because the title was
redundant.

Paragraph (b) would be amended to
require the signature of a party on
answers and the signature of a party or
attorney on objections. This proposed
amendment would bring the language
more in line with language of the
Federal Rules of Civil Procedure.

Hearings
1. Notice of Time and Place of Hearing

Section 904.250: Paragraph (a) would
be amended to emphasize that the Judge
is responsible for scheduling the hearing
and giving proper notice to the parties.
This proposed revision would also
strike the words “except in
extraordinary circumstances’ in regards
to having a hearing in less than 20 days
after notice has been given, and add the
words “unless the hearing is expedited
as provided under § 904.250(c)”.

Paragraph (b) would be amended to
delete language in the first sentence that
would appear in proposed § 904.250(a).
This paragraph would also be revised to
clarify that the Judge has authority to
change the date, time, or place of the
hearing.

Paragraph (c) would be amended to
eliminate provisions pertaining to
telephonic testimony as those
provisions would now appear at
§904.251(c).

New paragraph (d) would state the
procedures for expedited hearings.

2. Evidence

Section 904.251: Paragraphs (a), (b)
and (d) would be redesignated as sub-
paragraphs (a)(1) through (a)(3).

New paragraph (b), “‘Objections and
offers of proof”’, would be added to
specify the procedures for stating
objections to the admission or exclusion
of evidence.

New paragraph (c), “Testimony”’,
would be added to specify the general
requirements for receiving testimony
into evidence.

New paragraph (d) would be added to
address procedures for processing
exhibits and documents.

Former paragraphs (e) and (f) would
be combined and incorporated in a new
paragraph (i), covering issues and
procedures pertaining to proof of foreign
law.

Replacement paragraph (e)(1) would
specify that photographs, videotapes,
etc. may be substituted for physical
evidence at the discretion of the Judge.
Replacement paragraph (e)(2) would
specify when physical evidence will be
retained by NOAA after a hearing.
Replacement paragraph (f) would
govern admission of stipulations.

New paragraph (g) would specify
procedures governing when and how
the judge could take official notice of
certain matters.

New paragraph (h) would establish
procedures to be administered by the
judge governing parties’ access to
documents containing classified,
confidential, or sensitive information.

3. Witnesses

Section 904.252: Paragraph (a),
regarding the right to have personal
counsel, would be redesignated as
paragraph (b), with a new subheading
but no substantive revisions.

Paragraph (b), concerning witness
exclusion, would be redesignated as
paragraph (c). The redesignated
paragraph would allow an authorized
officer to be considered a party for the
purpose of applying the witness
exclusion rule.

Paragraph (c) would be redesignated
as paragraph (a) regarding witness fees
and would be amended to clarify when
and on what basis witness fees would be
paid.

Paragraph (d) would be redesignated
as paragraph (f). A new paragraph (d)
“Oath or affirmation” would be added
to specify that witnesses must testify
under oath.

Paragraph (e) “Failure or refusal to
testify” would be added to describe the
actions the Judge may take in the event
that a witness fails or refuses to testify.

Redesignated paragraph (f) was
amended to clarify that the use of a
court-certified interpreter is not
mandatory, but is preferable.

4. Closing of Record

Section 904.253: This section would
be redesignated as § 904.254,
“Interlocutory review””.

A new § 904.253 would be added,
entitled “Closing of record”. The new
section would require that, once the
Judge closes the record, the record may
only be reopened for good cause shown
and that any approved corrections to the
transcript be reflected in the record.

5. Interlocutory Review

Section 904.254: Current § 904.254
would be redesignated as § 904.255 “Ex
parte Communications”. Redesignated
§904.254 would be titled “Interlocutory
Review”’.

The redesignated §904.254 would be
amended to provide more specific
procedures and expand the bases for
granting interlocutory appeal. The party
opposing interlocutory appeal would be
granted 20 days to file its response,
instead of 10 days.

6. Ex Parte Communications

Section 904.254: This section would
be redesignated as § 904.255 and
amended for clarity. New paragraph (e)
would be added to allow the presiding
judge to require any party who has
made an ex parte communication to
show cause why its claim should not be
dismissed or otherwise adversely
affected as a result of making the
communication. New paragraph (f)
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would be added to explain when the
prohibitions of this rule shall apply.

Post-Hearing
1. Recordation of Hearing

Section 904.260: Paragraph (a) would
be redesignated as paragraph (b) and
would be amended to require that the
Agency assume the cost of all hearing
transcripts provided to both Agency and
non-Agency parties. This proposed
amendment would codify the Agency’s
current practice of providing
Respondents with hearing transcripts at
the Agency’s expense.

Paragraph (b) would be redesignated
as paragraph (c) with no substantive
revisions.

New paragraph (a) would clarify that
all hearings must be recorded.

2. Post-Hearing Briefs

Section 904.261: Paragraph (a) has
been amended for clarity and
reorganized into paragraphs (a) and (b).

Existing paragraph (b) would be
redesignated as new paragraph (c), and
amended to state that a party may
request that proposed findings and
conclusions, and reasons in support, be
presented orally at the close of the
hearing. This proposed revision would
promote prompt decisions by the
Judges, and the reduction of post-
hearing costs to the parties in
administrative cases.

3. Documents, Copies and Exhibits

Section 904.262: This section would
be deleted. However, many of its
provisions would be retained in the
proposed revision to § 904.251.

Decision
1. Record of Decision

Section 904.270(c) would be amended
and redesignated as § 904.253, entitled
“Closing of record”.

2. Initial Decision

Section 904.271: The title of this
section would be changed from
“Decision” to “Initial Decision” to
conform with the new definition of
“Initial Decision” in amended § 904.2.

Paragraph (a)(1) would be amended
by striking a redundant and unnecessary
reference to proposed findings or
conclusions presented by the parties.

Paragraph (a)(2) would be amended to
delete a requirement that the Initial
Decision must contain a statement of the
facts noticed or relied upon in the
decision. The requirement is already
covered under paragraph (a)(1), which
requires that the decision include
findings and conclusions “on all
material issues of fact”.

Paragraph (a)(3) would be amended to
delete the catch-all requirement that the
Initial Decision include “[s]uch other
matters as the Judge considers
appropriate” and substitute a new,
specific requirement that the decision
set forth the date upon which the
decision will become effective.

New paragraph (a)(4) would be added
to require that the Initial Decision
include a statement of the further right
of appeal.

Paragraph (d) would be reorganized
and amended for clarity. In addition,
this paragraph would be amended to
remove reference to the discretionary
review process currently described in
§904.273, which would be deleted so
that the Judge’s decision (after
consideration of any petition for
reconsideration) would become the
agency'’s final decision.

3. Petition for Reconsideration

Section 904.272(a): This paragraph
would be amended to allow the Judge to
specify in an initial decision that a party
may not file a petition for
reconsideration of an order or initial
decision. The proposed revision
substitutes “initial decision” for
“decision” throughout this section to
comport with the new definition of
“initial decision” in amended § 904.2.
Under the proposed revision, petitions
must state with particularity the alleged
errors and relief sought. The proposed
revision would provide that the filing of
a petition for reconsideration will
operate as a stay of an order or initial
decision, or its date of effectiveness,
unless ordered by the Judge. This
revision is intended to avoid petitions
for reconsideration becoming moot and,
where appropriate, avoid permit
sanctions and/or civil penalties going
into effect prior to the Judge’s ruling on
a petition for reconsideration.

Section 904.272(d): This paragraph
would be amended to remove reference
to the discretionary review process
currently described in § 904.273, which
would be deleted so that the Judge’s
decision (after consideration of any
petition for reconsideration) would
become the agency’s final decision.

4. Administrative Review of Decision

Section 904.273: This section would
be deleted so that the Judge’s decision
(after consideration of any petition for
reconsideration) would become the
agency’s final decision. Currently, this
section provides an opportunity to
petition the Administrator for review of
the Judge’s decision. Review by the
Administrator is discretionary and only
available in four limited circumstances.
See 15 CFR 904.273(b). Therefore, the

Administrator must make the
preliminary determination that the
necessary circumstances exist before
reaching any decision on the merits of
the petition. During the five-year period
ending September 30, 2003, the
Administrator found that one petition
for review met the regulatory criteria.
When granted, discretionary review is
conducted on the record, without any
opportunity for oral argument. In
contrast, appeals to Federal District
Court can provide a Respondent with
increased opportunities to bring and
present their case. Respondents
currently have the option of appealing
a Judge’s decision directly to Federal
District Court; that option was
employed twice during this five-year
period. Requiring all appeals to proceed
directly to Federal District Court would
bring cases to resolution in a more
timely manner, while preserving the
Respondent’s opportunity for appeal.

Subpart D—Permit Sanctions and
Denials

General

1. Scope and Applicability

Section 904.300: Paragraph (a) would
be amended to delete the list of reasons
for suspension, revocation,
modification, and denial of permits,
because these reasons are specified in
§904.301.

Paragraph (b) would be amended to
eliminate reference to regulations that
have been repealed.

2. Bases for Sanctions or Denials

Section 904.301: Paragraph (a) would
be amended to clarify that additional
bases for sanctioning or denying permits
may be authorized by statute.
Paragraphs (a)(2) and (a)(3) would
receive minor editorial revisions. New
paragraph (a)(4) would be added to
clarify that failure to comply with the
terms of a settlement agreement can
constitute grounds for a permit sanction.
This amendment is intended to promote
compliance with settlement agreements.

Paragraph (b) would be amended for
clarity, including by specifying that a
permit sanction may apply to a
successor in interest to the permit, as
authorized by statute. The term “fishery
conservation zone”” would be amended
to “Exclusive Economic Zone”.

Paragraph (c) would be amended for
clarity. The sanction of a vessel permit
is not extinguished by sale or transfer of
the vessel, or change in ownership of
the vessel, and remains in effect until
lifted by NOAA.
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3. Notice of Permit Sanction (NOPS)

Section 904.302: Paragraph (a) would
be amended to delete reference to
service of a NOPS by registered mail. A
NOPS must be served personally or by
certified mail, return receipt requested.

4. Notice of Intent to Deny Permit
(NIDP)

Section 904.303: This section would
be amended to describe the bases for
denying permits.

5. Opportunity for Hearing

Section 904.304: Paragraphs (a) would
be amended to provide the appropriate
cross-reference to § 904.201, Hearings.
The provisions of paragraph (c) have
been incorporated into new § 904.305(a)
and (b) and §904.201(a). Paragraph (d)
would be deleted as it was determined
to be unnecessary.

Sanctions for Noncompliance

The heading would be amended to
accurately describe the section.

6. Nature of Sanctions

Section 904.310: Paragraph (a) would
be amended to clarify that NOAA may
also “modify, or deny” a permit.
Paragraph (a)(1) would be revised to
provide that permits may be suspended
for noncompliance with any term of a
settlement agreement, including failure
to pay a civil penalty, until the
respondent comes into compliance.

Paragraph (b) would be revised to add
“Stevens” in order to correctly identify
the Magnuson-Stevens Fishery
Conservation and Management Act.

7. Compliance

Section 904.311: Paragraph (b) would
be amended to delete unnecessary
language.

Sanctions for Violations

8. Nature of Sanctions

Section 904.320: Paragraph (c) would
be revised to add ““Stevens’ in the
second sentence in order to correctly
identify the Magnuson-Stevens Fishery
Conservation and Management Act.

9. Reinstatement of Permit

Section 904.321: Paragraph (b)would
be revised to delete unnecessary
language.

Subpart E—Written Warnings
1. Procedures

Section 904.402: Paragraph (e) of this
section would be eliminated, to conform
to current agency practice. The
requirement that enforcement officers
note written warnings for certain
violations on the permits of vessels used

in those violations was found to be
impractical. Service of a written
warning upon a violator, in accordance
with the regulations set out in subpart
A, of these regulations is the most
commonly used procedure and best
ensures compliance with due process
interests.

2. Review and Appeal of a Written
Warning

Section 904.403: This section would
be revised to delete the current
provisions of § 904.403. Currently, the
provisions of § 904.403(a) provide that
persons who receive written warnings
from enforcement agents may seek
review of the written warning within 90
days by the appropriate NOAA Regional
Attorney. Under current § 904.403(b), if
a person receives a written warning
from a Regional Attorney or staff
attorney, or receives a decision from a
Regional Attorney affirming a written
warning, an appeal of the written
warning or decision may be filed with
the NOAA Assistant General Counsel
for Enforcement and Litigation within
30 days of receipt of the written warning
or Regional Attorney’s decision. The
current provisions of § 904.403 provide
that appeals of written warnings issued
by enforcement agents must be in
writing and must explain or deny the
violation described in the warning.

In the proposed revision, the term
“enforcement agent” would be replaced
by “authorized officer”, a term defined
at amended § 904.2, to accurately
describe all persons, other than Agency
counsel, who may issue written
warnings. The proposed revisions
provide that persons receiving written
warnings issued by authorized officers
may seek review by Agency counsel and
must file the request for review within
60 days of receipt of the written warning
with the Assistant General Counsel for
Enforcement and Litigation. The
proposed revisions also provide that
written warnings issued by Agency
counsel, and determinations from
Agency counsel affirming written
warnings issued by an authorized
officer, must be filed with the NOAA
Deputy General Counsel within 60 days
of receiving the written warning or
affirmation of the written warning. The
addresses for the Assistant General
Counsel and the Deputy General
Counsel are provided in the proposed
revision. The proposed revisions specify
that the requirement for filing a written
explanation or denial when appealing or
requesting review of a written warning
applies both to written warnings issued
by authorized officers and those issued
by Agency counsel. For purposes of
accuracy, the proposed revisions would

allow the reviewing or appellate
authority to “vacate”, rather than
“expunge”’, a written warning.

The proposed process for appealing
written warnings reflects the
reorganization of the management
structure of NOAA’s Office of the
General Counsel. Prior to the
reorganization, the staff attorneys in
NOAA’s regional offices who handled
enforcement cases were supervised by
Regional Attorneys. Currently, the
Assistant General Counsel for
Enforcement and Litigation (AGCEL)
supervises all enforcement attorneys
nationwide. The AGCEL is supervised
by the NOAA Deputy General Counsel.
The proposed revision would also result
in a more uniform process for written
warnings. Under the proposed rule, the
period of time for appealing or seeking
review of written warnings would be
changed from 90 days for a written
warning issued by an authorized officer,
and 30 days from a written warning
issued by Agency counsel, to a uniform
60—day period.

Subpart F—Seizure and Forfeiture
Procedures

1. Purpose and Scope

Section 904.500: Paragraph (a) would
be amended to add ‘“abandonment”,
“remission of forfeiture”, and “‘return”
to the list of procedures governed by
this provision. These changes would be
made to more accurately reflect the
activities governed by this section.

2. Notice of Seizure

Section 904.501: This section would
be amended to comport with the new
notice requirements dictated by the
Civil Asset Forfeiture Reform Act of
2000 (Public Law 106—185 enacted
August 23, 2000; 18 U.S.C. 981 et seq.).
The proposed new language reflects the
CAFRA requirement that a federal
government agency seizing property
must notify, within 60 days from the
date of the seizure, all parties who may
have an interest in the seized property
of their right to file a claim to that
property. Such notice shall be by
registered or certified mail. In cases
where the property is seized by a state
or local law enforcement agency, notice
is required to be given in the above
manner within 90 days from the date of
the seizure. The notice must describe
the seized property and state the time,
place and reason for the seizure,
including the provisions of law alleged
to have been violated. The notice must
inform each interested party of four
options: a) file a claim to the seized
property; b) consent to delay the timely
institution of judicial or administrative
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forfeiture proceedings; c) apply for
remission of the forfeiture; or d)
voluntarily forfeit the property by
abandonment. The notice may be
combined with a notice of the sale of
perishable fish issued under § 904.505.
If a claim is filed, the case will be
referred promptly to the U.S. Attorney
for institution of judicial proceedings.
The U.S. Attorney will then have 90
days from the date the claim is filed to
institute forfeiture proceedings.

3. Bonded Release of Seized Property

Section 904.502: This section would
incorporate provisions currently found
in § 904.506 and eliminate cross-
references to § 904.506 since they would
now be consolidated herein. The
proposed revision would consolidate all
of the provisions relating to the release
of seized property. The proposed
revision would also clarify that not all
applicable statutes authorize bonded
release of seized property.

4. Administrative Forfeiture
Proceedings

Section 904.504: In accordance with
16 U.S.C. 1607(a)(1), this section would
be amended to change the threshold
amount for administrative forfeitures
from $100,000 to $500,000.

Paragraph (b) would be amended to
comport with the Civil Asset Forfeiture
Reform Act of 2000 (Public Law 106—
185 enacted August 23, 2000; 18 U.S.C.
981 et seq.) and for clarity. Paragraph
(b)(3) would be amended to eliminate
the requirement of providing a cost
bond. Paragraph (b)(2) would be
amended to specify that the notice of
proposed forfeiture will include the
provisions of law allegedly violated.
Provisions currently found in § 904.506
would be consolidated into this section
at (b)(4) to the procedures for a
declaration of forfeiture, including the
notice required for a declaration of
forfeiture. The new language would
more closely comport with language
used in the regulations promulgated by
the U.S. Fish and Wildlife Service.

5. Summary Sale

Section 904.505: Paragraph (d) would
be amended to correct a typographical
error that existed in the regulations and
eliminate cross-references to other
sections that have been modified or
deleted.

6. Remission of Forfeiture and
Restoration of Proceeds of Sale

The heading of this section would be
amended to more accurately reflect the
contents of this section.

Section 904.506: This section would
be amended to incorporate the

procedures of current § 904.507. The
language in current §§ 904.506 and
904.507, pertaining to the release of
seized property, would be moved to
§904.502 because release of seized
property is addressed in that section.
Current § 904.507 would be
incorporated into § 904.506 to avoid
duplication of common provisions. The
proposed revisions would include
amendments to clarify the time period
and format requirements for petitions
for relief from forfeiture, and the
addition of the address where petitions
for relief from forfeiture are to be filed.

7. Petition for Restoration of Proceeds

Section 904.507: This section would
be incorporated into § 904.506 as
described in the preceding paragraph.

8. Recovery of Certain Storage Costs

Section 904.508: This section would
be redesignated as § 904.507. This
section would be revised to add
“Stevens” in the second sentence in
order to correctly identify the
Magnuson-Stevens Fishery
Conservation and Management Act.

9. Abandonment

Section 904.509: The heading would
be changed from “Abandonment” to
“Voluntary forfeiture by abandonment”
and this section would be redesignated
as §904.508. The section would also be
amended to more clearly explain the
means by which property may be
abandoned. This section would add that
property will be deemed abandoned
when the owner fails to respond within
90 days of service of any certified or
registered notice regarding a return of
seized property.

10. Disposal of Forfeited or Abandoned
Items

Section 904.510: The heading would
be changed from “Disposal of forfeited
or abandoned items” to “Disposal of
forfeited property” and this section
would be redesignated as § 904.509.
This section would also be amended for
accuracy to substitute the word
“property” in place of “items” wherever
that term appears.

Paragraphs (b), (f), and (g) addressing
disposal, sale and destruction of
property, would be amended to more
explicitly specify the manner in which
those activities may be carried out.
These means of disposal are authorized
by the Fish and Wildlife Improvement
Act, 16 U.S.C. 7421(c) and comply with
General Services Administration (GSA)
regulations relating to the handling of
government property.

11. Return of Seized Property

Section 904.510: This new section
would be added in order to address the
issue of returning seized property. In
those instances where the Agency
decides to return seized property,
paragraph (b) describes the proper
notice and procedures for release of the

property.
II1. Invitation of Public Comment

NOAA invites comments on all
aspects of the revisions proposed to part
904. For the convenience of the reader
only, NOAA is publishing, in its
entirety, part 904 as it would be
amended. NOAA is not proposing to
readopt those portions of part 904
which would remain unchanged. This
Notice of Proposed Rulemaking is
limited to those changes from the
existing regulations described in this
Notice.

Information on the time period for
submission of comments and directions
for their submission may be found in
the DATES and ADDRESSES section of this
document.

IV. Administrative Requirements

A. The Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, whenever an agency
is required to publish a general notice
of rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
impact of the rule on small entities, i.e.,
small business, small organizations, and
small governmental jurisdictions. The
analysis is not required, however, where
the Administrator certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities.

This regulation will impose no
significant costs on any small entities,
because it creates no new regulatory
requirements, but instead simplifies
existing procedural rules. The overall
economic impact on small entities is
therefore believed to be nominal, if any
at all. Accordingly, I hereby certify that
this proposed regulation will not have a
significant impact on a substantial
number of small entities.

B. Executive Order 12866

Under Executive Order 12866, (58 FR
51,735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “‘significant
regulatory action” as one that is likely
to result in a rule that may:
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(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

C. Paperwork Reduction Act

This proposed rule contains no
information collection activities and,
therefore, no information collection
request (ICR) will be submitted to the
Office of Management and Budget
(OMB) for review in compliance with
the Paperwork Reduction Act, 44 U.S.C.
3501, et seq.

List of Subjects in 15 CFR Part 904

Administrative practice and
procedure, fisheries, fishing, fishing
vessels, penalties, seizures and
forfeitures.

Dated: September 29, 2004.
James R. Walpole,
General Counsel, National Oceanic and
Atmospheric Administration.

For the reasons set forth in the
preamble, the NOAA Office of General
Counsel for Enforcement and Litigation
proposes to revise 15 CFR part 904 as
follows:

PART 904—CIVIL PROCEDURES
Subpart A—General

Sec.

904.1 Purpose and scope.

904.2 Definitions and acronyms.

904.3 Filing and service of notices,
documents and other papers.

904.4 Computation of time periods.

904.5 Appearances.

Subpart B—Civil Penalties

904.100 General.

904.101 Notice of violation and assessment
(NOVA).

904.102 Procedures upon receipt of a
NOVA.

904.103 Hearing.

904.104 Final administrative decision.

904.105
904.106

Payment of final assessment.

Compromise of civil penalty.

904.107 Joint and several respondents.

904.108 Factors considered in assessing
penalties.

Subpart C—Hearing and Appeal
Procedures

GENERAL

904.200 Scope and applicability.

904.201 Hearing requests and case
docketing.

904.202 Filing of documents.

904.203 [Reserved]

904.204 Duties and powers of Judge.

904.205 Disqualification of Judge.

904.206 Pleadings, motions, and service.

904.207 Amendment of pleading or record.

904.208 Extensions of time.

904.209 Expedited proceedings.

904.210 Summary decision.

904.211 Failure to appear.

904.212 Failure to prosecute or defend.

904.213 Settlements.

904.214 Stipulations.

904.215 Consolidation.

904.216 Prehearing conferences.

DISCOVERY

904.240 Discovery generally.

904.241 Depositions.

904.242 Interrogatories.

904.243 Admissions.

904.244 Production of documents and
inspection.

904.245 Subpoenas.

HEARINGS

904.250 Notice of time and place of hearing.

904.251 Evidence.

904.252 Witnesses.

904.253 Closing of record.

904.254 Interlocutory review.

904.255 Ex parte communications.

POST-HEARING

904.260 Recordation of hearing.

904.261 Post-hearing briefs.

DECISION

904.270 Record of decision.

904.271 Initial decision.

904.272 Petition for reconsideration.

Subpart D—Permit Sanctions and
Denials

GENERAL

904.300 Scope and applicability.

904.301 Bases for sanctions or denials.

904.302 Notice of permit sanction (NOPS).

904.303 Notice of intent to deny permit
(NIDP).

904.304 Opportunity for hearing.

904.305 Final administrative decision.

SANCTIONS FOR NONCOMPLIANCE

904.310 Nature of sanctions.

904.311 Compliance.

SANCTIONS FOR VIOLATIONS

904.320 Nature of sanctions.

904.321 Reinstatement of permit.

904.322 Interim Action.

Subpart E—Written Warnings

904.400
904.401

Purpose and scope.

Written warning as a prior offense.

904.402 Procedures.

904.403 Review and appeal of a written
warning.

Subpart F—Seizure and Forfeiture
Procedures

904.500
904.501
904.502

Purpose and scope.

Notice of seizure.

Bonded release of seized property.

904.503 Appraisement.

904.504 Administrative forfeiture
proceedings.

904.505 Summary sale.

904.506 Remission of forfeiture and
restoration of proceeds of sale.

904.507 Recovery of certain storage costs.

904.508 Voluntary forfeiture by
abandonment.

904.509 Disposal of forfeited property.

904.510 Return of seized property.

Authority: 16 U.S.C. 1801-1882; 16 U.S.C.
1531-1543; 16 U.S.C. 1361-1407; 16 U.S.C.
3371-3378; 16 U.S.C. 1431-1439; 16 U.S.C.
773-773k; 16 U.S.C. 951-961; 16 U.S.C.
5001-5012; 16 U.S.C. 3631-3644; 42 U.S.C.
9101 et seq.; 30 U.S.C. 1401 et seq.; 16 U.S.C.
971-971k; 16 U.S.C. 781 et seq.; 16 U.S.C.
2401-2413; 16 U.S.C. 2431-2444; 16 U.S.C.
972-972h; 16 U.S.C. 916-9161; 16 U.S.C.
1151-1175; 16 U.S.C. 3601-3608; 16 U.S.C.
1851 note; 15 U.S.C. 5601 et seq.; Pub. L.
105-277; 16 U.S.C. 1822 note, Section 801(f);
16 U.S.C. 2465(a); 16 U.S.C. 5103(b); 16
U.S.C. 1385 et seq.; 16 U.S.C. 1822 note
(Section 4006); 16 U.S.C. 4001—-4017; 22
U.S.C. 1980(g); 16 U.S.C. 5506(a); 16 U.S.C.
5601-5612; 16 U.S.C. 1822; 16 U.S.C. 973—
973(r); 15 U.S.C. 330-330(e).

Subpart A—General

§904.1 Purpose and scope.

(a) This part sets forth the procedures
governing NOAA’s administrative
proceedings for assessment of civil
penalties, suspension, revocation,
modification, or denial of permits,
issuance and use of written warnings,
and release or forfeiture of seized
property.

(b) This subpart defines terms
appearing in the part and sets forth rules
for the filing and service of documents
in administrative proceedings covered
by this part.

(c) The following statutes authorize
NOAA to assess civil penalties, impose
permit sanctions, issue written
warnings, and/or seize and forfeit
property in response to violations of
those statutes:

(1) American Fisheries Act of 1998,
Pub. Law 105-277;

(2) Anadromous Fish Products Act, 16
U.S.C. 1822 note, Section 801(f);

(3) Antarctic Conservation Act of
1978, 16 U.S.C. 2401-2413;

(4) Antarctic Marine Living Resources
Convention Act of 1984, 16 U.S.C.
2431-2444;

(5) Antarctic Protection Act of 1990,
16 U.S.C. 2465(a);

(6) Atlantic Coastal Fisheries
Cooperative Management Act, 16 U.S.C.
5103(b);
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(7) Atlantic Salmon Convention Act of
1982, 16 U.S.C. 3601-3608;

(8) Atlantic Striped Bass Conservation
Act, 16 U.S.C. 1851 note;

(9) Atlantic Tunas Convention Act of
1975, 16 U.S.C. 971-971k;

(10) Deep Seabed Hard Mineral
Resources Act, 30 U.S.C. 1401 et seq.;

(11) Dolphin Protection Consumer
Information Act, 16 U.S.C. 1385 et seq.;

(12) Driftnet Impact Monitoring,
Assessment, and Control Act, 16 U.S.C.
1822 note (Section 4006);

(13) Eastern Pacific Tuna Licensing
Act of 1984, 16 U.S.C. 972-972h;

(14) Endangered Species Act of 1973,
16 U.S.C. 1531-1543;

(15) Fish and Seafood Promotion Act
of 1986, 16 U.S.C. 4001- 4017;

(16) Fisherman’s Protective Act of
1967, 22 U.S.C. 1980(g);

(17) Fur Seal Act Amendments of
1983, 16 U.S.C. 1151-1175;

(18) High Seas Fishing Compliance
Act, 16 U.S.C. 5506(a);

(19) Lacey Act Amendments of 1981,
16 U.S.C. 3371-3378;

(20) Land Remote-Sensing Policy Act
0f 1992, 15 U.S.C. 5601 et seq.;

(21) Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. 1801-1882;

(22) Marine Mammal Protection Act
of 1972, 16 U.S.C. 1361-1407;

(23) National Marine Sanctuaries Act,
16 U.S.C. 1431-1439;

(24) North Pacific Anadromous Stocks
Convention Act of 1992, 16 U.S.C.
5001-5012;

(25) Northern Pacific Halibut Act of
1982, 16 U.S.C. 773-773k;

(26) Northwest Atlantic Fisheries
Convention Act of 1995, 16 U.S.C.
5601-5612;

(27) Ocean Thermal Energy
Conversion Act of 1980, 42 U.S.C. 9101
et seq.;

(28) Pacific Salmon Treaty Act of
1985, 16 U.S.C. 3631-3644;

(29) Shark Finning Prohibition Act, 16
U.S.C. 1822;

(30) South Pacific Tuna Act of 1988,
16 U.S.C. 973-973(x);

(31) Sponge Act, 16 U.S.C. 781 et seq.;

(32) Tuna Conventions Act of 1950,
16 U.S.C. 951-961;

(33) Weather Modification Reporting
Act, 15 U.S.C. 330 - 330e; and

(34) Whaling Convention Act of 1949,
16 U.S.C. 916-916l.

(d) The procedures set forth in this
part are intended to apply to
administrative proceedings under these
and any other statutes administered by
NOAA.

§904.2 Definitions and acronyms.

Unless the context otherwise requires,
or as otherwise noted, terms in this part

have the meanings prescribed in the
applicable statute or regulation. In
addition, the following definitions
apply:

Administrator means the
Administrator of NOAA or a designee.

Agency means the National Oceanic
and Atmospheric Administration
(NOAA).

ALJ Docketing Center means the
Docketing Center of the Office of
Administrative Law Judges.

Applicable statute means a statute
cited in §904.1(c), and any regulations
issued by NOAA to implement it.

Applicant means any person who
applies or is expected to apply for a
permit.

Authorized officer means:

(1) Any commissioned, warrant, or
petty officer of the USCG;

(2) Any special agent or fishery
enforcement officer of NMFS;

(3) Any officer designated by the head
of any Federal or State agency that has
entered into an agreement with the
Secretary to enforce the provisions of
any statute administered by NOAA; or

(4) Any USCG personnel
accompanying and acting under the
direction of any person described in
paragraph (1) of this definition.

Citation means a written warning (see
section 311(c) of the Magnuson-Stevens
Fishery Conservation and Management
Act, 16 U.S.C. 1861(c), and section 11(c)
of the Northern Pacific Halibut Act of
1982, 16 U.S.C. 773i(c)).

Decision means an initial or final
administrative decision of the Judge.

Ex parte communication means an
oral or written communication not on
the public record with respect to which
reasonable prior notice to all parties is
not given, but does not include inquiries
regarding procedures, scheduling, and
status.

Final administrative decision means
an order or decision of NOAA assessing
a civil penalty or permit sanction which
is not subject to further Agency review
under this part, and which is subject to
collection proceedings or judicial
review in an appropriate Federal district
court as authorized by law.

Forfeiture includes, but is not limited
to, surrender or relinquishment of any
claim to an item by written agreement,
or otherwise; or extinguishment of any
claim to, and transfer of title to an item
to the Government by court order or by
order of the Administrator under a
statute.

Initial decision means a decision of
the Judge which, under applicable
statute and regulation, is subject to
review by the Administrator, but which
becomes the final administrative
decision in the absence of such review.

Judge means Administrative Law
Judge.

NIDP means Notice of Intent to Deny
Permit.

NMFS means the National Marine
Fisheries Service.

NOAA (see Agency) means either the
Administrator or a designee acting on
behalf of the Administrator.

NOPS means Notice of Permit
Sanction.

NOVA means Notice of Violation and
Assessment of civil monetary penalty.

Party means the respondent and the
Agency as represented by counsel; if
they enter an appearance, a joint and
several respondent, vessel owner, or
permit holder; and any other person
allowed to participate under
§904.204(b).

Permit means any license, permit,
certificate, or other approval issued by
NOAA under an applicable statute.

Permit holder means the holder of a
permit or any agent or employee of the
holder, and includes the owner and
operator of a vessel for which the permit
was issued.

PPIP means Preliminary Position on
Issues and Procedures.

Sanction means suspension,
revocation, or modification of a permit
(see §904.320).

Settlement agreement means any
agreement resolving all or part of an
administrative or judicial action. The
terms of such an agreement may
include, but are not limited to, payment
of a civil penalty, and/or imposition of
a permit sanction.

USCG means the United States Coast
Guard.

Vessel owner means the owner of any
vessel that may be liable in rem for any
civil penalty, or whose permit may be
subject to sanction in proceedings under
this part.

Written warning means a notice in
writing to a person that a violation of a
minor or technical nature has been
documented against the person or
against the vessel which is owned or
operated by the person.

§904.3 Filing and service of notices,
documents and other papers.

(a) Service of a NOVA (§904.101),
NOPS (§904.302), or NIDP (§ 904.303)
may be made by certified mail (return
receipt requested), facsimile, electronic
transmission or third party commercial
carrier to an addressee’s last known
address or by personal delivery. Service
of a notice under this subpart will be
considered effective upon receipt.

(b) Service of documents and papers
other than notices, as described in
paragraph (a) of this section, may be
made by first class mail (postage
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prepaid), facsimile, electronic
transmission, or third party commercial
carrier, to an addressee’s last known
address or by personal delivery. Service
of documents and papers will be
considered effective upon mailing,
facsimile transmission, delivery to third
party commercial carrier, electronic
transmission or upon personal delivery.

(c) Whenever this part requires
service of a NOVA, NOPS, NIDP,
document or other paper, such service
may effectively be made on the agent for
service of process, on the attorney for
the person to be served, or other
representative. Refusal by the person to
be served (including an agent, attorney
or representative) of service of a
document or other paper will be
considered effective service of the
document or other paper as of the date
of such refusal. In cases where certified
notification is returned unclaimed,
service will be considered effective if
the U.S. Postal Service provides an
affidavit stating that the party was
receiving mail at the same address
during the period when certified service
was attempted.

(d) Any documents or pleadings filed
or served must be signed:

(1) By the person or persons filing the
same,

(2) By an officer thereof if a
corporation,

(3) By an officer or authorized
employee if a government
instrumentality, or

(4) By an attorney or other person
having authority to sign.

§904.4 Computation of time periods.

(a) Computation. For a NOVA, NOPS
or NIDP, the thirty day response period
begins to run on the date the Notice is
received. All other time periods begin to
run on the day following the service
date of the document, paper, or event
that begins the time period. Saturdays,
Sundays, and Federal holidays will be
included in computing such time,
except that when such time expires on
a Saturday, Sunday, or Federal holiday,
in which event such period will be
extended to include the next business
day. This method of computing time
periods also applies to any act, such as
paying a civil penalty, required by this
part to take place within a specified
period of time. When the period of time
prescribed or allowed is less than 11
days, intermediate Saturdays, Sundays,
and legal holidays will be excluded in
the computation.

(b) Additional time after service by
mail. Whenever a person has the right
or is required to do some act or take
some proceedings within a prescribed
period after the service of a Notice,

document or paper upon the person and
the document or paper is served upon
the party by mail, 3 calendar days shall
be added to the prescribed period.

§904.5 Appearances.

(a) A party may appear in person or
by or with counsel or other
representative.

(b) Whenever an attorney or other
representative contacts the Agency on
behalf of another person with regard to
any matter that has resulted in, or may
result in, a written warning, a Notice of
Violation and Assessment and/or a
Notice of Permit Sanction, or a forfeiture
proceeding, that attorney or other
representative shall file a notice of
appearance with the Agency. Such
notice shall indicate the name of the
person on whose behalf the appearance
is made.

(c) Each attorney or other
representative who represents a party in
any civil administrative hearing shall
file a written notice of appearance with
the Judge. Such notice shall indicate the
name of the case, the docket number,
and the party on whose behalf the
appearance is made.

Subpart B—Civil Penalties

§904.100 General.

This subpart sets forth the procedures
governing NOAA administrative
proceedings for the assessment of civil
penalties under the statutes cited in
§904.1(c).

§904.101 Notice of violation and
assessment (NOVA).

(a) A NOVA will be issued by NOAA
and served upon the person alleged to
be subject to a civil penalty (the
respondent). The NOVA will contain:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the
provisions of the Act, regulation,
license, permit, agreement, or order
allegedly violated;

(3) The findings and conclusions
upon which NOAA bases the
assessment;

(4) The amount of the civil penalty
assessed; and

(5) Information concerning the
respondent’s rights upon receipt of the
NOVA, and will be accompanied by a
copy of the regulations in this part
governing the proceedings.

(b) In assessing a civil penalty, NOAA
will take into account information
available to the Agency concerning any
factor to be considered under the
applicable statute, and any other
information that justice or the purposes
of the statute require.

(c) The NOVA may also contain a
proposal for compromise or settlement
of the case. NOAA may also attach
documents that illuminate the facts
believed to show a violation.

§904.102 Procedures upon receipt of a
NOVA.

(a) The respondent has 30 days from
receipt of the NOVA in which to
respond. During this time the
respondent may:

(1) Accept the penalty or compromise
penalty, if any, by taking the actions
specified in the NOVA;

(2) Seek to have the NOVA amended,
modified, or rescinded under paragraph
(b) of this section;

(3) Request a hearing under
§904.201(a);

(4) Request an extension of time to
respond under paragraph (c) of this
section; or

(5) Take no action, in which case the
NOVA becomes a final administrative
decision in accordance with § 904.104.

(b) The respondent may seek
amendment or modification of the
NOVA to conform to the facts or law as
that person sees them by notifying
Agency counsel at the telephone
number or address specified in the
NOVA. If amendment or modification is
sought, Agency counsel will either
amend the NOVA or decline to amend
it, and so notify the respondent.

(c) The respondent may, within the
30—day period specified in paragraph (a)
of this section, request an extension of
time to respond. Agency counsel may
grant an extension of up to 30 days
unless he or she determines that the
requester could, exercising reasonable
diligence, respond within the 30—day
period. If Agency counsel does not
respond to the request within 48 hours
of its receipt, the request is granted
automatically for the extension
requested, up to a maximum of 30 days.
A telephonic response to the request
within the 48-hour period is considered
an effective response, and will be
followed by written confirmation.

(d) Agency counsel may, for good
cause, grant an additional extension
beyond the 30—day period specified in
paragraph (c) of this section.

§904.103 Hearing.

(a) Any hearing request under
§904.102(a)(3) is governed by the
hearing and review procedures set forth

in subpart C of this part.
(b) [Reserved]

§904.104 Final administrative decision.

(a) If no request for hearing is timely
filed as provided in § 904.201(a), the
NOVA becomes effective as the final
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administrative decision and order of
NOAA on the 30th day after service of
the NOVA or on the last day of any
delay period granted.

(b) If a request for hearing is timely
filed in accordance with § 904.201(a),
the date of the final administrative
decision is as provided in subpart C of
this part.

§904.105 Payment of final assessment.

(a) Respondent must make full
payment of the civil penalty assessed
within 30 days of the date upon which
the assessment becomes effective as the
final administrative decision and order
of NOAA under § 904.104 or subpart C
of this part. Payment must be made by
mailing or delivering to NOAA at the
address specified in the NOVA a check
or money order made payable in United
States currency in the amount of the
assessment to the “Department of
Commerce/NOAA,” or as otherwise
directed.

(b) Upon any failure to pay the civil
penalty assessed, NOAA may request
the Justice Department to recover the
amount assessed in any appropriate
district court of the United States, or
may act under § 904.106, or may
commence any other lawful action.

§904.106 Compromise of civil penalty.

(a) NOAA, in its sole discretion, may
compromise, modify, remit, or mitigate,
with or without conditions, any civil
penalty imposed, or which is subject to
imposition, except as stated in
paragraph (d) of this section.

(b) The compromise authority of
NOAA under this section may be
exercised either upon the initiative of
NOAA or in response to a request by the
respondent or other interested person.
Any such request should be sent to
Agency counsel at the address specified
in the NOVA.

(c) Neither the existence of the
compromise authority of NOAA under
this section nor NOAA'’s exercise
thereof at any time changes the date
upon which an assessment is final or
payable.

(d) NOAA will not compromise,
modify, or remit a civil penalty
imposed, or subject to imposition, under
the Deep Seabed Hard Mineral
Resources Act while an action to review
or recover the penalty is pending in a
court of the United States.

§904.107 Joint and several respondents.

(a) A NOVA may assess a civil penalty
against two or more respondents jointly
and severally. Each joint and several
respondent is liable for the entire
penalty, but no more than the amount
finally assessed may be collected from
the respondents.

(b) A hearing request by one joint and
several respondent is not considered a
request by the other joint and several
respondents. If no request for hearing is
timely filed by a joint and several
respondent as provided in § 904.201(a),
the NOVA becomes effective as the final
administrative decision and order of
NOAA against the non-requesting joint
and several respondent on the 30th day
after service of the NOVA or on the last
day of any delay period granted.

(c) A settlement with one joint and
several respondent shall not affect the
liability of other joint and several
respondent(s) for any remaining
penalties and sanctions.

§904.108 Factors considered in assessing
penalties.

(a) Factors to be taken into account in
assessing a penalty, depending upon the
statute in question, may include the
nature, circumstances, extent, and
gravity of the alleged violation; the
respondent’s degree of culpability, any
history of prior offenses, and ability to
pay; and such other matters as justice
may require.

(b) NOAA may, in consideration of a
respondent’s ability to pay, increase or
decrease a penalty from an amount that
would otherwise be warranted by the
other relevant factors. A penalty may be
increased if a respondent’s ability to pay
is such that a higher penalty is
necessary to deter future violations, or
for commercial violators, to make a
penalty more than a cost of doing
business. A penalty may be decreased if
the respondent establishes that he or she
is unable to pay an otherwise
appropriate penalty amount.

(c) Except as provided in paragraph
(g) of this section, if a respondent asserts
that a penalty should be reduced
because of an inability to pay, the
respondent has the burden of proving
such inability by providing verifiable,
complete, and accurate financial
information to NOAA. NOAA will not
consider a respondent’s inability to pay
unless the respondent, upon request,
submits such financial information as
Agency counsel determines is adequate
to evaluate the respondent’s financial
condition. Depending on the
circumstances of the case, Agency
counsel may require the respondent to
complete a financial information request
form, answer written interrogatories, or
submit independent verification of his
or her financial information. If the
respondent does not submit the
requested financial information, he or
she will be presumed to have the ability
to pay the penalty.

(d) Financial information relevant to a
respondent’s ability to pay includes, but

is not limited to, the value of
respondent’s cash and liquid assets,
ability to borrow, net worth, liabilities,
income, prior and anticipated profits,
expected cash flow, and the
respondent’s ability to pay in
installments over time. A respondent
will be considered able to pay a penalty
even if he or she must take such actions
as pay in installments over time, borrow
money, liquidate assets, or reorganize
his or her business. NOAA’s
consideration of a respondent’s ability
to pay does not preclude an assessment
of a penalty in an amount that would
cause or contribute to the bankruptcy or
other discontinuation of the
respondent’s business.

(e) Financial information regarding
respondent’s ability to pay should be
submitted to Agency counsel within
sixty (60) days of the receipt of the
NOVA. If a respondent has requested a
hearing on the offense alleged in the
NOVA and wants his or her inability to
pay considered in the initial decision of
the Judge, verifiable financial
information must be submitted to
Agency counsel at least thirty (30) days
in advance of the hearing. If a
respondent submits financial
information at the hearing and has not
submitted such information to Agency
counsel at least 30 days in advance of
the hearing, Agency counsel will have
30 days after the hearing in which to
respond to the submission. In deciding
whether to submit such information, the
respondent should keep in mind that
the Judge may assess de novo a civil
penalty either greater or smaller than
that assessed in the NOVA.

(f) Issues regarding ability to pay will
not be considered in an administrative
review of an initial decision if the
financial information was not
previously presented by the respondent
to the Judge at the hearing.

(g) Whenever a statute requires NOAA
to take into consideration a respondent’s
ability to pay when assessing a penalty,
NOAA will take into consideration
information available to it concerning a
respondent’s ability to pay. In such case,
the NOVA will advise, in accordance
with §904.102, that respondent may
seek to have the penalty amount
modified by Agency counsel on the
basis that he or she does not have the
ability to pay the penalty assessed. A
request to have the penalty amount
modified on this basis must be made in
accordance with §904.102 and should
be accompanied by supporting financial
information. Agency counsel may
request the respondent to submit such
additional verifiable financial
information as Agency counsel
determines is necessary to evaluate the
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respondent’s financial condition (such
as by responding to a financial
information request form or written
interrogatories, or by authorizing
independent verification of
respondent’s financial condition). A
respondent’s failure to provide the
requested information may serve as the
basis for inferring that such information
would not have supported the
respondent’s assertion of inability to
pay the penalty assessed in the NOVA.

(h) Whenever a statute requires
NOAA to take into consideration a
respondent’s ability to pay when
assessing a penalty and the respondent
has requested a hearing on the offense
alleged in the NOVA, the Agency must
submit information on the respondent’s
financial condition so that the Judge
may consider that information, along
with any other factors required to be
considered, in the Judge’s de novo
assessment of a penalty. Agency counsel
may obtain such financial information
through discovery procedures under
§904.240, or otherwise. A respondent’s
refusal or failure to respond to such
discovery requests may serve as the
basis for inferring that such information
would have been adverse to any claim
by respondent of inability to pay the
assessed penalty, or result in respondent
being barred from asserting financial
hardship.

Subpart C—Hearing and Appeal
Procedures

GENERAL

§904.200 Scope and applicability.

(a) This subpart sets forth the
procedures governing the conduct of
hearings and the issuance of initial and
final administrative decisions of NOAA
in administrative proceedings involving
alleged violations of the laws cited in
§ 904.1(c) and regulations implementing
these laws, including civil penalty
assessments and permit sanctions and
denials. By separate regulation, these
rules may be applied to other
proceedings.

(b) The Judge is delegated authority to
make the initial or final administrative
decision of the Agency in proceedings
subject to the provisions of this subpart,
and to take actions to promote the
efficient and fair conduct of hearings as
set out in this subpart. The Judge has no
authority to rule on challenges to the
validity of regulations promulgated by
the Agency.

(c) This subpart is not an independent
basis for claiming the right to a hearing,
but instead prescribes procedures for
the conduct of hearings, the right to
which is provided by other authority.

§904.201
docketing.

(a) If the respondent wishes a hearing
on a NOVA, NOPS or NIDP, the request
must be dated and in writing, and must
be served either in person or mailed to
the Agency counsel specified in the
Notice. The requester must either attach
a copy of the Notice or refer to the
relevant NOAA case number. Agency
counsel will promptly forward the
request for hearing to the Office of
Administrative Law Judges.

(b) If a written application is made to
NOAA within ten (10) days after the
expiration of a time period established
in this part for the required filing of
hearing requests, Agency counsel will
promptly forward the request for
hearing to the Office of Administrative
Law Judges for a determination on
whether such request shall be
considered timely filed. A written
application for a hearing filed more than
ten (10) days after the expiration of a
time period established in this part for
the required filing of hearing requests,
will be promptly forwarded to the Office
of Administrative Law Judges by
Agency counsel, and shall be deemed
untimely filed by the Office of
Administrative Law Judges.
Determinations regarding untimely
hearing requests under this section shall
be in writing.

(c) Agency counsel may, in his or her
discretion, treat any written
communication from a respondent as a
request for a hearing under paragraph
(a) of this section.

(d) Each request for hearing promptly
upon its receipt for filing in the Office
of Administrative Law Judges will be
assigned a docket number and thereafter
the proceeding will be referred to by
such number. Written notice of the
assignment of hearing to a Judge will
promptly be given to the parties.

§904.202 Filing of documents.

(a) Pleadings, papers, and other
documents in the proceeding must be
filed in conformance with § 904.3
directly with the Judge, with copies
served on the ALJ Docketing Center and
all other parties.

(b) Unless otherwise ordered by the
Judge, discovery requests and answers
will be served on the opposing party
and need not be filed with the Judge.

Hearing requests and case

§904.203 [Reserved]

§904.204 Duties and powers of Judge.
The Judge has all powers and
responsibilities necessary to preside
over the parties and the proceeding, to
hold prehearing conferences, to conduct
the hearing, and to render decisions in

accordance with these regulations and 5
U.S.C. 554 through 557, including, but
not limited to, the authority and duty to
do the following:

(a) Rule on timeliness of hearing
requests pursuant to § 904.201(b).

(b) Rule on a request to participate as
a party in the proceeding by allowing,
denying, or limiting such participation
(such ruling will consider views of the
parties and be based on whether the
requester could be directly and
adversely affected by the determination
and whether the requester can be
expected to contribute materially to the
disposition of the proceedings);

(c) Schedule the time, place, and
manner of conducting the pre-hearing
conference or hearing, continue the
hearing from day to day, adjourn the
hearing to a later date or a different
place, and reopen the hearing at any
time before issuance of the decision, all
in the Judge’s discretion, having due
regard for the convenience and
necessity of the parties and witnesses;

(d) Schedule and regulate the course
of the hearing and the conduct of the
participants and the media, including
the power to close the hearings in the
interests of justice; seal the record from
public scrutiny to protect privileged
information, trade secrets, and
confidential commercial or financial
information; and strike testimony of a
witness who refuses to answer a
question ruled to be proper;

(e) Administer oaths and affirmations
to witnesses;

(f) Rule on discovery requests,
establish discovery schedules, and,
whenever the ends of justice would
thereby be served, take or cause
depositions or interrogatories to be
taken and issue protective orders under
§904.240(d);

(g) Rule on motions, procedural
requests, and similar matters;

(h) Receive, exclude, limit, and
otherwise rule on offers of proof and
evidence;

(i) Examine and cross-examine
witnesses and introduce into the record
on the Judge’s own initiative
documentary or other evidence;

(j) Rule on requests for appearance of
witnesses or production of documents
and take appropriate action upon failure
of a party to effect the appearance or
production of a witness or document
ruled relevant and necessary to the
proceeding; as authorized by law, issue
subpoenas for the appearance of
witnesses or production of documents;

(k) Require a party or witness at any
time during the proceeding to state his
or her position concerning any issue or
his or her theory in support of such
position;
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(1) Take official notice of any matter
not appearing in evidence that is among
traditional matters of judicial notice; or
of technical or scientific facts within the
general or specialized knowledge of the
Department of Commerce as an expert
body; or of a non-privileged document
required by law or regulation to be filed
with or published by a duly constituted
government body; or of any reasonably
available public document; Provided,
that the parties will be advised of the
matter noticed and given reasonable
opportunity to show the contrary;

(m) For stated good reason(s), assess
a penalty de novo without being bound
by the amount assessed in the NOVA;

(n) Prepare and submit a decision or
other appropriate disposition document
and certify the record;

(0) Award attorney fees and expenses
as provided by applicable statute or
regulation;

(p) Grant preliminary or interim relief;

(g) Impose, upon the motion of any
party, or sua sponte, appropriate
sanctions.

(1) Sanctions may be imposed when
any party, or any person representing a
party, in an adjudicatory proceeding
under this part has failed to comply
with this part, or any order issued under
this part, and such failure to comply:

(i) Materially injures or prejudices
another party by causing additional
expenses; prejudicial delay; or other
injury or prejudice;

(ii) Is a clear and unexcused violation
of this part, or any order issued under
this part; or

(iii) Unduly delays the proceeding.

(2) Sanctions which may be imposed
include, but are not limited to, one or
more of the following:

(i) Issuing an order against the party;

(ii) Rejecting or striking any testimony
or documentary evidence offered, or
other papers filed, by the party;

(iii) Expelling the party from the
proceedings;

(iv) Precluding the party from
contesting specific issues or findings;

(v) Precluding the party from making
a late filing or conditioning a late filing
on any terms that are just;

(vi) Assessing reasonable expenses,
incurred by any other party as a result
of the improper action or failure to act;
and

(vii) Taking any other action, or
imposing any restriction or sanction,
authorized by applicable statute or
regulation, deemed appropriate by the
Judge.

(3) No sanction authorized by this
section, other than refusal to accept late
filings, shall be imposed without prior
notice to all parties and an opportunity
for any party against whom sanctions

would be imposed to be heard. Such
opportunity to be heard may be on such
notice, and the response may be in such
form as the Judge directs and may be
limited to an opportunity for a party or
a party’s representative to respond
orally immediately after the act or
inaction is noted by the Judge.

(4) The imposition of sanctions is
subject to interlocutory review pursuant
to § 904.254 in the same manner as any
other ruling.

(5) Nothing in this section shall be
read as precluding the Judge from taking
any other action, or imposing any
restriction or sanction, authorized by
applicable statute or regulation.

§904.205 Disqualification of Judge.

(a) The Judge may withdraw
voluntarily from a particular case when
the Judge deems himself/herself
disqualified.

(b) A party may in good faith request
the Judge to withdraw on the grounds of
personal bias or other disqualification.
The party seeking the disqualification
must file with the Judge a timely
affidavit or statement setting forth in
detail the facts alleged to constitute the
grounds for disqualification, and the
Judge will rule on the matter. If the
Judge rules against disqualification, the
Judge will place all matters relating to
such claims of disqualification in the
record.

§904.206 Pleadings, motions, and service.

(a) The original of all pleadings and
documents must be filed with the Judge
and a copy served upon the AL]J
Docketing Center and each party. All
pleadings or documents when
submitted for filing must show that
service has been made upon all parties.
Such service must be made in
accordance with § 904.3(b).

(b) Pleadings and documents to be
filed may be reproduced by printing or
any other process, provided the copies
are clear and legible; must be dated, the
original signed in ink or as otherwise
verified for electronic mail; and must
show the docket description and title of
the proceeding, and the title, if any,
address, and telephone number of the
signatory. If typewritten, the impression
may be on only one side of the paper
and must be double spaced, if possible,
except that quotations may be single
spaced and indented.

(c) Motions must normally be made in
writing and must state clearly and
concisely the purpose of and relief
sought by the motion, the statutory or
principal authority relied upon, and the
facts claimed to constitute the grounds
requiring the relief requested.

(d) Unless otherwise provided, the
answer to any written motion, pleading,
or petition must be served within 20
days after date of service thereof. If a
motion states that opposing counsel has
no objection, it may be acted upon as
soon as practicable, without awaiting
the expiration of the 20—day period.
Answers must be in writing, unless
made in response to an oral motion
made at a hearing; must fully and
completely advise the parties and the
Judge concerning the nature of the
opposition; must admit or deny
specifically and in detail each material
allegation of the pleading answered; and
must state clearly and concisely the
facts and matters of law relied upon.
Any new matter raised in an answer
will be deemed controverted.

(e) A response to an answer will be
called a reply. A short reply restricted
to new matters may be served within 15
days of service of an answer. The Judge
has discretion to dispense with the
reply. No further responses are
permitted.

§904.207 Amendment of pleading or
record.

(a) A party may amend the party’s
pleading as a matter of course at least
twenty (20) days prior to a hearing.
Within twenty (20) days prior to a
hearing a party may amend the party’s
pleading only by leave of the Judge or
by written consent of the adverse party;
and leave shall be freely given when
justice so requires. A party shall plead
in response to an amended pleading
within the time remaining for response
to the original pleading or within ten
(10) days after service of the amended
pleading, whichever period is longer,
unless the Judge otherwise orders.

(b) The Judge, upon his or her own
initiative or upon application by a party,
may order a party to make a more
definite statement of any pleading.

(c) Harmless errors in pleadings or
elsewhere in the record may be
corrected (by deletion or substitution of
words or figures), and broad discretion
will be exercised by the Judge in
permitting such corrections.

§904.208 Extensions of time.

If appropriate and justified, and as
provided in § 904.201(b), the Judge may
grant any request for an extension of
time. Requests for extensions of time
must, except in extraordinary
circumstances, be made in writing.

§904.209 Expedited proceedings.

In the interests of justice and
administrative efficiency, the Judge, on
his or her own initiative or upon the
application of any party, may expedite
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the proceeding. A motion of a party to
expedite the proceeding may, in the
discretion of the Judge, be made orally
or in writing with concurrent actual
notice to all parties. If a motion for an
expedited hearing is granted, the
hearing on the merits may not be
scheduled with less than five business
days’ notice, unless all parties consent
to an earlier hearing.

§904.210 Summary decision.

The Judge may render a summary
decision disposing of all or part of the
proceeding if:

(a) Jointly requested by every party to
the proceeding; and

(b) There is no genuine issue as to any
material fact and a party is entitled to
summary decision as a matter of law.

§904.211 Failure to appear.

(a) I, after proper service of notice, a
party appears at the hearing and no
party appears for the opposing side, the
Judge is authorized to dismiss the case
or to find the facts as alleged in the
NOVA and enter a default judgment
containing such findings and
conclusions as are appropriate.

(b) Following an order of default
judgment, the non-appearing party may
file a petition for reconsideration, in
accordance with § 904.272. Only
petitions citing reasons for non-
appearance, as opposed to arguing the
merits of the case, will be considered.

(c) The Judge will place in the record
all the facts concerning the issuance and
service of the notice of time and place
of hearing.

(d) The Judge may deem a failure of
a party to appear after proper notice a
waiver of any right to a hearing and
consent to the making of a decision on
the record.

(e) Failure to appear at a hearing shall
not be deemed to be a waiver of the
right to be served with a copy of the
Administrative Law Judge’s decision.

§904.212 Failure to prosecute or defend.

(a) Whenever the record discloses the
failure of either party to file documents,
respond to orders or notices from the
Judge, or otherwise indicates an
intention on the part of either party not
to participate further in the proceeding,
the Judge may issue:

(1) An order requiring either party to
show why the matter that is the subject
of the failure to respond should not be
disposed of adversely to that party’s
interest;

(2) An order requiring either party to
certify intent to appear at any scheduled
hearing; or

(3) Any order, except dismissal, as is
necessary for the just and expeditious
resolution of the case.

(b) [Reserved]

§904.213 Settlements.

If settlement is reached before the
Judge has certified the record, the Judge
shall remove the case from the docket
upon notification by the Agency.

§904.214 Stipulations.

The parties may, by stipulation, agree
upon any matters involved in the
proceeding and include such
stipulations in the record with the
consent of the Judge. Written
stipulations must be signed and served
upon all parties.

§904.215 Consolidation.

The Judge may order two or more
proceedings that involve substantially
the same parties or the same issues
consolidated and/or heard together.

§904.216 Prehearing conferences.

(a) Prior to any hearing or at other
time deemed appropriate, the Judge
may, upon his or her own initiative, or
upon the application of any party, direct
the parties to appear for a conference or
arrange a telephone conference. The
Judge shall provide at least twenty-four
hours notice of the conference to the
parties, and shall record such
conference by audio recording or
stenographer, to consider:

(1) Simplification or clarification of
the issues or settlement of the case by
consent;

(2) The possibility of obtaining
stipulations, admissions,

agreements, and rulings on
admissibility of documents,
understandings on matters already of
record, or similar agreements that will
avoid unnecessary proof;

(3) Agreements and rulings to
facilitate the discovery process;

(4) Limitation of the number of expert
witnesses or other avoidance of
cumulative evidence;

(5) The procedure, course, and
conduct of the hearing;

(6) The distribution to the parties and
the Judge prior to the hearing of written
testimony and exhibits in order to
expedite the hearing; or

(7) Such other matters as may aid in
the disposition of the proceeding,
including the status of settlement
discussions.

(b) The Judge in his or her discretion
may issue an order showing the matters
disposed of in such conference, and
shall provide a transcript of the
conference upon the request of a party.

DISCOVERY

§904.240 Discovery generally.

(a) Preliminary position on issues and
procedures. Prior to hearing the Judge

will ordinarily require the parties to
submit a written Preliminary Position
on Issues and Procedures (PPIP). Except
for information regarding a respondent’s
ability to pay an assessed penalty, this
PPIP will normally obviate the need for
further discovery.

(1) The PPIP shall include the
following information: a factual
summary of the case; a summary of all
factual and legal issues in dispute; a list
of all defenses that will be asserted,
together with a summary of all factual
and legal bases supporting each defense;
a list of all potential witnesses, together
with a summary of their anticipated
testimony; and a list of all potential
exhibits.

(2) The PPIP shall be signed by the
party and an attorney, if one is retained.
The PPIP shall be served upon all
parties, along with a copy of each
potential exhibit listed in the PPIP.

(3) A party has the affirmative
obligation to supplement the PPIP as
available information or documentation
relevant to the stated charges or
defenses becomes known to the party.

(b) Additional discovery. Upon
written motion by a party, the Judge
may allow additional discovery only
upon a showing of relevance, need, and
reasonable scope of the evidence sought,
by one or more of the following
methods: deposition upon oral
examination or written questions,
written interrogatories, production of
documents or things for inspection and
other purposes, and requests for
admission. With respect to information
regarding a respondent’s ability to pay
an assessed penalty, the Agency may
serve any discovery request (i.e.,
deposition, interrogatories, admissions,
production of documents) directly upon
the respondent without first seeking an
order from the Judge.

(c) Time limits. Motions for
depositions, interrogatories, admissions,
or production of documents or things
may not be filed within 20 days of
hearing except on order of the Judge for
good cause shown. Oppositions to a
discovery motion must be filed within
10 days of service unless otherwise
provided in these rules or by the Judge.

(d) Oppositions. Oppositions to any
discovery motion or portion thereof
must state with particularity the
grounds relied upon. Failure to object in
a timely fashion constitutes waiver of
the objection.

(e) Scope of discovery. The Judge may
limit the scope, subject matter, method,
time, or place of discovery. Unless
otherwise limited by order of the Judge,
the scope of discovery is as follows:

(1) In general. As allowed under
paragraph (b) of this section, parties
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may obtain discovery of any matter, not
privileged, that is relevant to the
allegations of the charging document, to
the proposed relief, or to the defenses of
any respondent, or that appears
reasonably calculated to lead to the
discovery of admissible evidence.

(2) Hearing preparation: Materials. A
party may not obtain discovery of
materials prepared in anticipation of
litigation except upon a showing that
the party seeking discovery has a
substantial need for the materials in
preparation of his or her case, and is
unable without undue hardship to
obtain the substantial equivalent of the
materials by other means. Mental
impressions, conclusions, opinions, or
legal theories of an attorney or other
representative of a party are not
discoverable under this section.

(3) Hearing preparation: Experts. A
party may discover the substance of the
facts and opinions to which an expert
witness is expected to testify and a
summary of the grounds for each
opinion. A party may also discover facts
known or opinions held by an expert
consulted by another party in
anticipation of litigation but not
expected to be called as a witness upon
a showing of exceptional circumstances
making it impracticable for the party
seeking discovery to obtain such facts or
opinions by other means.

(f) Failure to comply. If a party fails
to comply with any provision of this
section, including any PPIP, subpoena
or order concerning discovery, the Judge
may, in the interest of justice:

(1) Infer that the admission,
testimony, documents, or other
evidence would have been adverse to
the party;

(2) Rule that the matter or matters
covered by the order or subpoena are
established adversely to the party;

(3) Rule that the party may not
introduce into evidence or otherwise
rely upon, in support of any claim or
defense, testimony by such party,
officer, or agent, or the documents or
other evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony,
documents, or other evidence would
have shown;

(5) Strike part or all of a pleading
(except a request for hearing), a motion
or other submission by the party,
concerning the matter or matters
covered by the order or subpoena.

§904.241 Depositions.

(a) Notice. If a motion for deposition
is granted, and unless otherwise ordered
by the Judge, the party taking the

deposition of any person must serve on
that person, and each other party,
written notice at least 15 days before the
deposition would be taken (or 25 days
if the deposition is to be taken outside
the United States). The notice must state
the name and address of each person to
be examined, the time and place where
the examination would be held, the
name and mailing address of the person
before whom the deposition would be
taken, and the subject matter about
which each person would be examined.

(b) Taking the deposition. Depositions
may be taken before any officer
authorized to administer oaths by the
law of the United States or of the place
where the examination is to be held, or
before a person appointed by the Judge.
Each deponent will be sworn, and any
party has the right to cross-examine.
Objections are not waived by failure to
make them during the deposition unless
the ground of the objection is one that
might have been removed if presented at
that time. The deposition will be
recorded, transcribed, signed by the
deponent, unless waived, and certified
by the officer before whom the
deposition was taken. All transcription
costs associated with the testimony of a
deponent will be borne by the party
seeking the deposition. Each party will
bear its own expense for any copies of
the transcript. See also § 904.252(a).

(c) Alternative deposition methods.
By order of the Judge, the parties may
use other methods of deposing parties or
witnesses, such as telephonic
depositions or depositions upon written
questions. Objections to the form of
written questions are waived unless
made within five days of service of the
questions.

(d) Use of depositions at hearing. (1)
At hearing any part or all of a
deposition, so far as admissible under
the rules of evidence applied as though
the witness were then testifying, may be
used against any party who was present
or represented at the taking of the
deposition, or had reasonable notice.

(2) The deposition of a witness may
be used by any party for any purpose if
the Judge finds:

(i) That the witness is unable to attend
due to death, age, health, imprisonment,
disappearance or distance from the
hearing site; or

(ii) That exceptional circumstances
make it desirable, in the interest of
justice, to allow the deposition to be
used.

(3) If only part of a deposition is
offered in evidence by a party, any party
may introduce any other part.

§904.242

(a) Use at hearing. If ordered by the
Judge, any party may serve upon any
other party written interrogatories.
Answers may be used at hearing in the
same manner as depositions under
§904.241(d).

(b) Answers and objections. Answers
and objections must be made in writing
under oath, and reasons for the
objections must be stated. Answers must
be signed by the person making them
and objections must be signed by the
party or attorney making them. Unless
otherwise ordered, answers and
objections must be served on all parties
within 20 days after service of the
interrogatories.

(c) Option to produce records. Where
the answer to an interrogatory may be
ascertained from the records of the party
upon whom the interrogatory is served,
it is sufficient to specify such records
and afford the party serving the
interrogatories an opportunity to
examine them.

Interrogatories.

§904.243 Admissions.

(a) Request. If ordered by the Judge,
any party may serve on any other party
a written request for admission of the
truth of any relevant matter of fact set
forth in the request, including the
genuineness of any relevant document
described in the request. Copies of
documents must be served with the
request. Each matter of which an
admission is requested must be
separately stated.

(b) Response. Each matter is admitted
unless a written answer or objection is
served within 20 days of service of the
request, or within such other time as the
Judge may allow. The answering party
must specifically admit or deny each
matter, or state the reasons why he or
she cannot truthfully admit or deny it.

(c) Effect of admission. Any matter
admitted is conclusively established
unless the Judge on motion permits
withdrawal or amendment of it for good
cause shown.

§904.244 Production of documents and
inspection.

(a) Scope. If ordered by the Judge, any
party may serve on any other party a
request to produce a copy of any
document or specifically designated
category of documents, or to inspect,
copy, photograph, or test any such
document or tangible thing in the
possession, custody, or control of the
party upon whom the request is served.

(b) Procedure. The request must set
forth:

(1) The items to be produced or
inspected by item or by category,
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described with reasonable particularity,
and

(2) A reasonable time, place, and
manner for inspection. The party upon
whom the request is served must serve
within 20 days a response or objections,
which must address each item or
category and include copies of the
requested documents.

§904.245 Subpoenas.

(a) In general. Subpoenas for the
attendance and testimony of witnesses
and the production of documentary
evidence for the purpose of discovery or
hearing may be issued as authorized by
the statute under which the proceeding
is conducted.

(b) Timing. Applications for
subpoenas must be submitted at least 10
days before the scheduled hearing or
deposition.

(c) Motions to quash. Any person to
whom a subpoena is directed or any
party may move to quash or limit the
subpoena within 10 days of its service
or on or before the time specified for
compliance, whichever is shorter. The
Judge may quash or modify the
subpoena.

(d) Enforcement. In case of
disobedience to a subpoena, NOAA may
request the Justice Department to invoke
the aid of any court of the United States
in requiring the attendance and
testimony of witnesses and the
production of documentary evidence.

HEARINGS

§904.250 Notice of time and place of
hearing.

(a) The Judge shall be responsible for
scheduling the hearing. With due regard
for the convenience of the parties, their
representatives, or witnesses, the Judge
shall fix the time, place and date for the
hearing and shall notify all parties of the
same. The Judge will promptly serve on
the parties notice of the time and place
of hearing. The hearing will not be held
less than 20 days after service of the
notice of hearing unless the hearing is
expedited as provided under
§904.250(c).

(b) A request for a change in the time,
place, or date of the hearing may be
granted by the Judge.

(c) Upon the consent of each party to
the proceeding, the Judge may order that
all or part of a proceeding be heard on
submissions or affidavits if it appears
that substantially all important issues
may be resolved by means of written
materials and that efficient disposition
of the proceeding can be made without
an in-person hearing.

(d) At any time after commencement
of the proceeding, any party may move

to expedite the scheduling of a
proceeding.

(1) A party moving to expedite a
proceeding shall describe the
circumstances justifying expedition, and
provide affidavits supporting any
representations of fact.

(2) Upon granting a motion to
expedite the scheduling of a proceeding,
the Judge may expedite pleading
schedules, prehearing conferences and
the hearing, as appropriate.

§904.251 Evidence.

(a) In general. (1) At the hearing, every
party has the right to present oral or
documentary evidence in support of its
case or defense, to submit rebuttal
evidence, and to conduct such cross-
examination as may be required for a
full and true disclosure of the facts. This
paragraph may not be interpreted to
diminish the powers and duties of the
Judge under § 904.204.

(2) All evidence that is relevant,
material, reliable, and probative, and
not unduly repetitious or cumulative, is
admissible at the hearing. Formal rules
of evidence do not necessarily apply to
the proceedings, and hearsay evidence
is not inadmissible as such.

(3) In any case involving a charged
violation of law in which the party
charged has admitted an allegation,
evidence may be taken to establish
matters of aggravation or mitigation.

(b) Objections and offers of proof. (1)
A party shall state the grounds for
objection to the admission or exclusion
of evidence. Rulings on all objections
shall appear in the record. Only
objections made before the Judge may be
raised on appeal.

(2) Whenever evidence is excluded
from the record, the party offering such
evidence may make an offer of proof,
which shall be included in the record.

(c) Testimony. (1) Testimony may be
received into evidence by the following
means:

(i) Oral presentation; and

(ii) Subject to the discretion of the
Judge, written affidavit, telephone, or
video or other electronic media.

(2) Regardless of form, all testimony
shall be under oath or affirmation
requiring the witness to declare that the
witness will testify truthfully, and
subject to cross examination.

(d) Exhibits and documents. (1) All
exhibits shall be numbered and marked
with a designation identifying the
sponsor. To prove the content of an
exhibit, the original writing, recording
or photograph is required except that a
duplicate or copy is admissible to the
same extent as an original unless a
genuine question is raised as to the
authenticity of the original or, given the

circumstances, it would be unfair to
admit the duplicate in lieu of the
original. The original is not required,
and other evidence of the contents of a
writing, recording, or photograph is
admissible if the original is lost or
destroyed, not obtainable, in the
possession of the opponent, or not
closely related to a controlling issue.
Each exhibit offered in evidence or
marked for identification shall be filed
and retained in the record of decision,
unless the Judge permits the
substitution of copies for the original
document.

(2) In addition to the requirements set
forth in § 904.240(a)(2), parties shall
exchange all remaining exhibits that
will be offered at hearing prior to the
beginning of the hearing, except for
good cause or as otherwise directed by
the Judge. Exhibits that are not
exchanged as required may be denied
admission into evidence. This
requirement does not apply to
demonstrative evidence.

(e) Physical evidence. (1) Photographs
or videos or other electronic media may
be substituted for physical evidence at
the discretion of the Judge.

(2) Except upon the Judge’s order, or
upon request by a party, physical
evidence will be retained after the
hearing by the Agency.

(f) Stipulations. The parties may by
stipulation in writing at any stage of the
proceeding or orally at the hearing agree
upon any matters involved in the
proceeding. Stipulations may be
received in evidence before or during
the hearing and, when received in
evidence, shall be binding on the parties
to the stipulation.

(g) Official notice. The Judge may take
official notice of such matters as might
be judicially noticed by the courts or of
other facts within the specialized
knowledge of the agency as an expert
body. Where a decision or part thereof
rests on official notice of a material fact
not appearing in the evidence in the
record, the fact of official notice shall be
so stated in the decision, and any party,
upon timely request, shall be afforded
an opportunity to show the contrary.

(h) Confidential and sensitive
information. (1) The Judge may limit
introduction of evidence or issue
protective orders that are required to
prevent undue disclosure of classified,
confidential, or sensitive matters, which
include, but are not limited to, matters
of a national security, business,
personal, or proprietary nature. Where
the Judge determines that information in
documents containing classified,
confidential, or sensitive matters should
be made available to another party, the
Judge may direct the offering party to
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prepare an unclassified or non-sensitive
summary or extract of the original. The

summary or extract may be admitted as

evidence in the record.

(2) If the Judge determines that the
procedure described in paragraph (h)(1)
of this section is inadequate and that
classified or otherwise sensitive matters
must form part of the record in order to
avoid prejudice to a party, the Judge
may advise the parties and provide
opportunity for arrangements to permit
a party or representative to have access
to such matters.

(i) Foreign law. (1) A party who
intends to raise an issue concerning the
law of a foreign country must give
reasonable notice. The Judge, in
determining foreign law, may consider
any relevant material or source, whether
or not submitted by a party.

(2) Exhibits in a foreign language must
be translated into English before such
exhibits are offered into evidence.
Copies of both the untranslated and
translated versions of the proposed
exhibits, along with the name and
qualifications of the translator, must be
served on the opposing party at least 10
days prior to the hearing unless the
parties otherwise agree.

§904.252 Witnesses.

(a) Fees. Witnesses, other than
employees of a federal agency,
summoned in an adjudication,
including discovery, shall receive the
same fees and mileage as witnesses in
the courts of the United States.

(b) Witness counsel. Any witness not
a party may have personal counsel to
advise him or her as to his or her rights,
but such counsel may not otherwise
participate in the hearing.

(c) Witness exclusion. Witnesses who
are not parties may be excluded from
the hearing room prior to the taking of
their testimony. An authorized officer is
considered a party for the purposes of
this subsection.

(d) Oath or affirmation. Witnesses
shall testify under oath or affirmation
requiring the witness to declare that the
witness will testify truthfully.

(e) Failure or refusal to testify. If a
witness fails or refuses to testify, the
failure or refusal to answer any question
found by the Judge to be proper may be
grounds for striking all or part of the
testimony given by the witness, or any
other action deemed appropriate by the
Judge.

(f) Testimony in a foreign language. If
a witness is expected to testify in a
language other than the English
language, the party sponsoring the
witness must provide for the services of
an interpreter and advise opposing
counsel 10 days prior to the hearing

concerning the extent to which
interpreters are to be used. When
available, the interpreter should be
court certified under 28 U.S.C. 1827.

§904.253 Closing of record.

At the conclusion of the hearing, the
evidentiary record shall be closed
unless the Judge directs otherwise. Once
the record is closed, no additional
evidence shall be accepted except upon
a showing that the evidence is material
and that there was good cause for failure
to produce it in a timely fashion. The
Judge shall reflect in the record,
however, any approved correction to the
transcript.

§904.254 Interlocutory review.

(a) Application for interlocutory
review shall be made to the Judge. The
application shall not be certified to the
Administrator except when the Judge
determines that:

(1) The ruling involves a dispositive
question of law or policy about which
there is substantial ground for difference
of opinion; or

(2) An immediate ruling will
materially advance the completion of
the proceeding; or

(3) The denial of an immediate ruling
will cause irreparable harm to a party or
the public.

(b) Any application for interlocutory
review shall:

(1) Be filed with the Judge within 30
days after the Judge’s ruling;

(2) Designate the ruling or part thereof
from which appeal is being taken;

(3) Set forth the ground on which the
appeal lies; and

(4) Present the points of fact and law
relied upon in support of the position
taken.

(c) Any party that opposes the
application may file a response within
twenty (20) days after service of the
application.

(d) The certification to the
Administrator by the Judge shall stay
proceedings before the Judge until the
matter under interlocutory review is
decided.

§904.255 Ex parte communications.

(a) Except to the extent required for
disposition of ex parte matters as
authorized by law, the Judge may not
consult a person or party on any matter
relevant to the merits of the
adjudication, unless there has been
notice and opportunity for all parties to
participate.

(b) Except to the extent required for
the disposition of ex parte matters as
authorized by law:

(1) No interested person outside the
Agency shall make or knowingly cause

to be made to the Judge, the
Administrator, or any Agency employee
who is or may reasonably be expected
to be involved in the decisional process
of the adjudication an ex parte
communication relevant to the merits of
the adjudication; and

(2) Neither the Administrator, the
Judge, nor any Agency employee who is
or may reasonably be expected to be
involved in the decisional process of the
adjudication, shall make or knowingly
cause to be made to any interested
person outside the agency an ex parte
communication relevant to the merits of
the adjudication.

(c) The Administrator, the Judge, or
any Agency employee who is or may
reasonably be expected to be involved
in the decisional process who receives,
makes, or knowingly causes to be made
a communication prohibited by this rule
shall place in the record of decision:

(1) All such written communications;

(2) Memoranda stating the substance
of all such oral communications;

(3) All written responses, and
memoranda stating the substance of all
oral responses, to the materials
described in paragraphs (c)(1) and (c)(2)
of his section.

(d)(1) Paragraphs (a), (b) and (c) of this
section do not apply to communications
concerning national defense or foreign
policy matters. Such ex parte
communications to or from an Agency
employee on national defense or foreign
policy matters, or from employees of the
United States Government involving
intergovernmental negotiations, are
allowed if the communicator’s position
with respect to those matters cannot
otherwise be fairly presented for reasons
of foreign policy or national defense.

(2) Ex parte communications subject
to this paragraph will be made a part of
the record to the extent that they do not
include information classified under an
Executive Order. Classified information
will be included in a classified portion
of the record that will be available for
review only in accordance with
applicable law.

(e) Upon receipt of a communication
made, or knowingly caused to be made,
by a party in violation of this section the
Judge may, to the extent consistent with
the interests of justice, national security,
the policy of underlying statutes,
require the party to show cause why its
claim or interest in the adjudication
should not be dismissed, denied,
disregarded, or otherwise adversely
affected by reason of such violation.

(f) The prohibitions of this rule shall
apply beginning after issuance of a
NOVA, NOPS or NIDP and until a final
administrative decision is rendered, but
in no event shall they begin to apply
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later than the time at which a
proceeding is noticed for hearing unless
the person responsible for the
communication has knowledge that it
will be noticed, in which case the
prohibitions shall apply beginning at
the time of her/his acquisition of such
knowledge.

POST-HEARING

§904.260 Recordation of Hearing.

(a) All hearings shall be recorded.

(b) The official transcript of testimony
taken, together with any exhibits, briefs,
or memoranda of law filed therewith,
will be filed with the Office of
Administrative Law Judges. Transcripts
of testimony will be available in any
proceeding and will be supplied to the
parties at the cost of the Agency.

(c) The Judge may determine whether
“ordinary copy”, “‘daily copy”,or other
copy (as those terms are defined by
contract) will be necessary and required
for the proper conduct of the
proceeding.

§904.261 Post-hearing briefs.

(a) The parties may file post-hearing
briefs that include proposed findings of
fact and conclusions of law within 30
calendar days from service of the
hearing transcript. Reply briefs may be
submitted within 15 days after service
of the proposed findings and
conclusions to which they respond.

(b) The Judge, in his or her discretion,
may establish a different date for filing
either initial briefs or reply briefs with
the court.

(c) In cases involving few parties,
limited issues, and short hearings, the
Judge may require or a party may
request that any proposed findings and
conclusions and reasons in support be
presented orally at the close of a
hearing. In granting such cases, the
Judge will advise the parties in advance
of hearing.

DECISION

§904.270 Record of decision.

(a) The exclusive record of decision
consists of the official transcript of
testimony and proceedings; exhibits
admitted into evidence; briefs,
pleadings, and other documents filed in
the proceeding; and descriptions or
copies of matters, facts, or documents
officially noticed in the proceeding. Any
other exhibits and records of any ex
parte communications will accompany
the record of decision.

(b) The Judge will arrange for
appropriate storage of the records of any
proceeding, which place of storage need
not necessarily be located physically
within the Office of Administrative Law

Judges.

§904.271 Initial decision.

(a) After expiration of the period
provided in § 904.261 for the filing of
reply briefs (unless the parties have
waived briefs or presented proposed
findings orally at the hearing), the Judge
will render a written decision upon the
record in the case, setting forth:

(1) Findings and conclusions, and the
reasons or bases therefor, on all material
issues of fact, law, or discretion
presented on the record;

(2) An order as to the final disposition
of the case, including any appropriate
ruling, order, sanction, relief, or denial
thereof;

(3) The date upon which the decision
will become effective; and

(4) A statement of further right to
appeal.

(b) If the parties have presented oral
proposed findings at the hearing or have
waived presentation of proposed
findings, the Judge may at the
termination of the hearing announce the
decision, subject to later issuance of a
written decision under paragraph (a) of
this section. The Judge may in such case
direct the prevailing party to prepare
proposed findings, conclusions, and an
order.

(c) The Judge will serve the written
decision on each of the parties by
registered or certified mail, return
receipt requested and will promptly
certify to the Administrator the record,
including the original copy of the
decision, as complete and accurate.

(d) An initial decision becomes
effective as the final administrative
decision of NOAA 30 days after service,
unless:

(1) Otherwise provided by statute or
regulations; or

(2) The Judge grants a petition for
rehearing or reconsideration under
§904.272.

§904.272 Petition for reconsideration.

Unless an order or initial decision of
the Judge specifically provides
otherwise, any party may file a petition
for reconsideration of an order or initial
decision issued by the Judge. Such
petitions must state the matter claimed
to have been erroneously decided, and
the alleged errors and relief sought must
be specified with particularity. Petitions
must be filed within 20 days after the
service of such order or initial decision.
The filing of a petition for
reconsideration shall operate as a stay of
an order or initial decision or its
effectiveness date unless specifically so
ordered by the Judge. Within 15 days
after the petition is filed, any party to
the proceeding may file an answer in
support or in opposition.

Subpart D—Permit Sanctions and
Denials

GENERAL

§904.300 Scope and applicability.

(a) This subpart sets forth policies and
procedures governing the suspension,
revocation, modification, and denial of
permits for reasons relating to
enforcement of the statutes cited in
§904.1(c), except for the statutes listed
in paragraph (b) of this section. Nothing
in this subpart precludes sanction or
denial of a permit for reasons not
relating to enforcement. As appropriate,
and unless otherwise specified in this
subpart, the provisions of Subparts A, B,
and C apply to this subpart.

(b) Regulations governing sanctions
and denials of permits issued under the
Deep Seabed Hard Mineral Resources
Act (30 U.S.C. 1401 et seq.) appear at 15
CFR part 970.

§904.301 Bases for sanctions or denials.

(a) Unless otherwise specified in a
settlement agreement, or otherwise
provided in this subpart, NOAA may
take action under this subpart with
respect to any permit issued under the
statutes cited in § 904.1(c). The bases for
an action to sanction or deny a permit
include but are not limited to the
following:

(1) The commission of any offense
prohibited by any statute administered
by NOAA, including violation of any
regulation promulgated or permit
condition or restriction prescribed
thereunder, by the permit holder or with
the use of a permitted vessel;

(2) The faiEl)ure to pay a civil penalty
assessed under subparts B and C;

(3) The failure to pay a criminal fine
imposed or to satisfy any other liability
incurred in a judicial proceeding under
any of the statutes administered by
NOAA; or

(4) The failure to comply with any
term of a settlement agreement.

(b) A sanction may be imposed, or a
permit denied, under this subpart with
respect to the particular permit
pertaining to the offense or
nonpayment, and may also be applied to
any NOAA permit held or sought by the
permit holder or successor in interest to
the permit, including permits for other
activities or for other vessels. Examples
of the application of this policy are the
following:

(1) NOAA suspends Vessel A’s fishing
permit for nonpayment of a civil penalty
pertaining to Vessel A. The owner of
Vessel A buys Vessel B and applies for
a permit for Vessel B to participate in
the same or a different fishery. NOAA
may withhold that permit until the
sanction against vessel A is lifted.
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(2) NOAA revokes a Marine Mammal
Protection Act permit for violation of its
conditions. The permit holder
subsequently applies for a permit under
the Endangered Species Act. NOAA
may deny the ESA application.

(3) Captain X, an officer in Country
Y’s fishing fleet, is found guilty of
assaulting an enforcement officer.
NOAA may impose a condition on the
permits of Country Y’s vessels that they
may not fish in the Exclusive Economic
Zone with Captain X aboard. (See
§904.320(c).)

(c) A sanction may not be
extinguished by sale or transfer. The
sanction of any vessel permit is not
extinguished by sale or transfer of the
vessel, nor by dissolution or
reincorporation of a vessel owner
corporation, and shall remain with the
vessel until lifted by NOAA.

§904.302 Notice of permit sanction
(NOPS).

(a) A NOPS will be served personally
or by certified mail, return receipt
requested, on the permit holder. When
a foreign fishing vessel is involved,
service will be made on the agent
authorized to receive and respond to
any legal process for vessels of that
country.

(b) The NOPS will set forth the
sanction to be imposed, the bases for the
sanction, and any opportunity for a
hearing. It will state the effective date of
the sanction, which will ordinarily not
be earlier than 30 calendar days after the
date of receipt of the NOPS (see
§904.322).

(c) Upon demand by an authorized
enforcement officer, a permit holder
must surrender a permit against which
a sanction has taken effect. The
effectiveness of the sanction, however,
does not depend on surrender of the
permit.

§904.303 Notice of intent to deny permit
(NIDP).

(a) NOAA may issue a NIDP if the
applicant has been charged with a
violation of a statute, regulation, or
permit administered by NOAA, for
failure to pay a civil penalty, or for
failure to comply with any term of a
settlement agreement.

(b) The NIDP will set forth the basis
for its issuance and any opportunity for
a hearing, and will be served in
accordance with §904.302(a).

(c) NOAA will not refund any fee(s)
submitted with a permit application if a
NIDP is issued.

(d) A NIDP may be issued in
conjunction with or independent of a
NOPS. Nothing in this section should be
interpreted to preclude NOAA from

initiating a permit sanction action
following issuance of the permit, or
from withholding a permit under
§904.310(c) or §904.320.

§904.304 Opportunity for hearing.

(a) Except as provided in paragraph
(b) of this section, the recipient of a
NOPS or NIDP will be provided an
opportunity for a hearing, as governed
by § 904.201.

(b) There will be no opportunity for
a hearing if, with respect to the violation
that forms the basis for the NOPS or
NIDP, the permit holder had a previous
opportunity to participate as a party in
a judicial or administrative hearing,
whether or not the permit holder did
participate, and whether or not such a
hearing was held.

§904.305 Final administrative decision.

(a) If no request for hearing is timely
filed as provided in § 904.201(a), the
NOPS or NIDP becomes effective as the
final administrative decision and order
of NOAA on the 30th day after service
of the NOPS or NIDP or on the last day
of any delay period granted.

(b) If a request for hearing is timely
filed in accordance with § 904.201(a),
the date of the final administrative
decision is as provided in subpart C of
this part.

SANCTIONS FOR NONCOMPLIANCE

§904.310 Nature of sanctions.

(a) NOAA may suspend, modify, or
deny a permit if:

(1) A civil penalty has been assessed
against the permit holder under
subparts B and C of this part, but the
permit holder has failed to pay the
penalty, or has failed to comply with
any term of a settlement agreement; or

(2) A criminal fine or other liability
for violation of any of the statutes
administered by NOAA has been
imposed against the permit holder in a
judicial proceeding, but payment has
not been made.

(b) NOAA will suspend any permit
issued to a foreign fishing vessel under
section 204(b) of the Magnuson-Stevens
Fishery Conservation and Management
Act under the circumstances set forth in
paragraph (a) of this section.

(c) NOAA will withhold any other
permit for which the permit holder
applies if either condition in paragraph
(a) of this section is applicable.

§904.311

If the permit holder pays the fine or
penalty in full or agrees to terms
satisfactory to NOAA for payment:

(a) The suspension will not take
effect;

Compliance.

(b) Any permit suspended under
§ 904.310 will be reinstated by order of
NOAA; or

(c) Any application by the permit
holder may be granted if the permit
holder is otherwise qualified to receive
the permit.

SANCTIONS FOR VIOLATIONS

§904.320 Nature of sanctions.

Subject to the requirements of this
subpart, NOAA may take any of the
following actions or combination of
actions if a permit holder or permitted
vessel violates a statute administered by
NOAA, or any regulation promulgated
or permit condition prescribed
thereunder:

(a) Revocation. A permit may be
cancelled, with or without prejudice to
issuance of the permit in the future.
Additional requirements for issuance of
any future permit may be imposed.

(b) Suspension. A permit may be
suspended either for a specified period
of time or until stated requirements are
met, or both. If contingent on stated
requirements being met, the suspension
is with prejudice to issuance of any
permit until the requirements are met.

(c) Modification. A permit may be
modified, as by imposing additional
conditions and restrictions. If the permit
was issued for a foreign fishing vessel
under section 204(b) of the Magnuson-
Stevens Fishery Conservation and
Management Act, additional conditions
and restrictions may be imposed on the
application of the foreign nation
involved and on any permits issued
under such application.

§904.321 Reinstatement of permit.

(a) A permit suspended for a specified
period of time will be reinstated
automatically at the end of the period.

(b) A permit suspended until stated
requirements are met will be reinstated
only by order of NOAA.

§904.322 Interim action.

(a) To protect marine resources during
the pendency of an action under this
subpart, in cases of willfulness, or as
otherwise required in the interest of
public health, welfare, or safety, an
Administrative Law Judge may order
immediate suspension, modification, or
withholding of a permit until a decision
is made on the action proposed in a
NOPS or NIDP.

(b) The Judge will order interim
action under paragraph (a) of this
section, only after finding that there
exists probable cause to believe that the
violation charged in the NOPS or NIDP
was committed. The Judge’s finding of
probable cause, which will be
summarized in the order, may be made:
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(1) After review of the factual basis of
the alleged violation, following an
opportunity for the parties to submit
their views (orally or in writing, in the
Judge’s discretion); or

(2) By adoption of an equivalent
finding of probable cause or an
admission in any administrative or
judicial proceeding to which the
recipient of the NOPS or NIDP was a
party, including, but not limited to, a
hearing to arrest or set bond for a vessel
in a civil forfeiture action or an
arraignment or other hearing in a
criminal action. Adoption of a finding
or admission under this paragraph may
be made only after the Judge reviews
pertinent portions of the transcript or
other records, documents, or pleadings
from the other proceeding.

(c) An order for interim action under
paragraph (a) of this section is
unappealable and will remain in effect
until a decision is made on the NOPS
or NIDP. Where such interim action has
been taken, the Judge will expedite any
hearing requested under § 904.304.

Subpart E—Written Warnings

§904.400 Purpose and scope.

This subpart sets forth the policy and
procedures governing the issuance and
use of written warnings by persons
authorized to enforce the statutes
administered by NOAA, and the review
of such warnings. A written warning
may be issued in lieu of assessing a civil
penalty or initiating criminal
prosecution for violation of any of the
laws cited in § 904.1(c).

§904.401
offense.

A written warning may be used as a
basis for dealing more severely with a
subsequent offense, including, but not
limited to, a violation of the same
statute or an offense involving an
activity that is related to the prior
offense.

Written warning as a prior

§904.402 Procedures.

(a) Any person authorized to enforce
the laws listed in § 904.1(c) who finds
a violation of one of the laws may issue
a written warning to a violator in lieu
of other law enforcement action that
could be taken under the applicable
statute.

(b) The written warning will:

(1) State that it is a ““written warning”’;

(2) State the factual and statutory or
regulatory basis for its issuance;

(3) Advise the violator of its effect in
the event of a future violation; and

(4) Inform the violator of the right of
review and appeal under § 904.403.

(c) NOAA will maintain a record of
written warnings that are issued.

(d) If, within 120 days of the date of
the written warning, further
investigation indicates that the violation
is more serious than realized at the time
the written warning was issued, or that
the violator previously committed a
similar offense for which a written
warning was issued or other
enforcement action was taken, NOAA
may withdraw the warning and
commence other civil or criminal
proceedings.

§904.403 Review and appeal of a written
warning.

(a) If a person receives a written
warning from an authorized officer, the
person may seek review by Agency
counsel. The request for review must be
in writing and must present the facts
and circumstances that explain or deny
the violation described in the written
warning. The request for review must be
filed at the NOAA Office of the
Assistant General Counsel for
Enforcement and Litigation, 8484
Georgia Avenue, Suite 400, Silver
Spring, MD 20910, within 60 days of
receipt of the written warning. Agency
counsel may, in his or her discretion,
affirm, vacate, or modify the written
warning and will notify the person of
his or her determination. The Agency
counsel’s determination constitutes the
final agency action, unless it is appealed
pursuant to § 904.403(b).

(b) If a person receives a written
warning from Agency counsel, or
receives a determination from Agency
counsel affirming a written warning
issued by an authorized officer, the
person may appeal to the NOAA Deputy
General Counsel. The appeal must be
filed at the NOAA Office of the General
Counsel, Herbert Hoover Office
Building, 14th and Constitution
Avenue, N.W., Washington, D.C. 20230,
within 60 days of receipt of the written
warning issued by Agency counsel, or
the determination from Agency counsel
affirming a written warning issued by an
authorized officer.

(1) An appeal from an Agency counsel
issued written warning must be in
writing and must present the facts and
circumstances that explain or deny the
violation described in the written
warning.

(2) An appeal from an Agency
counsel’s determination affirming a
written warning issued by an authorized
officer must be in writing and include
a copy of the Agency counsel’s
determination affirming the written
warning.

(c) The NOAA Deputy General
Counsel may, in his or her discretion,
affirm, vacate, or modify the written
warning and will notify the person of

the determination. The NOAA Deputy
General Counsel’s determination
constitutes the final agency action.

Subpart F—Seizure and Forfeiture
Procedures

§904.500 Purpose and scope.

(a) This subpart sets forth procedures
governing the release, abandonment,
forfeiture, remission of forfeiture, or
return of seized property (including
property seized and held solely as
evidence) that is subject to forfeiture
under the various statutes administered
by NOAA.

(b) Except as provided in this subpart,
these regulations apply to all seized
property subject to forfeiture under the
statutes listed in subpart A of this part.
This subpart is in addition to, and not
in contradiction of, any special rules
regarding seizure, holding or disposition
of property seized under these statutes.

§904.501 Notice of seizure.

Within 60 days from the date of the
seizure, NOAA will mail notice of the
seizure by registered or certified mail,
return receipt requested, to the owner or
consignee, if known or easily
ascertainable, or other party that the
facts of record indicate has an interest
in the seized property. In cases where
the property is seized by a state or local
law enforcement agency notice will be
given in the above manner within 90
days from the date of the seizure. The
notice will describe the seized property
and state the time, place and reason for
the seizure, including the provisions of
law alleged to have been violated. The
notice will inform each interested party
of his or her right to file a claim to the
seized property, and state a date by
which a claim must be filed, which may
not be less than 35 days after the date
the notice is mailed. The notice may be
combined with a notice of the sale of
perishable fish issued under § 904.505.
If a claim is filed the case will be
referred promptly to the United States
Attorney for institution of judicial
proceedings.

§904.502 Bonded release of seized
property.

(a) As authorized by applicable
statute, at any time after seizure of any
property, NOAA may, in its sole
discretion, release any seized property
upon deposit with NOAA of the full
value of the property or such lesser
amount as NOAA deems sufficient to
protect the interests served by the
applicable statute. In addition, NOAA
may, in its sole discretion, accept a
bond or other security in place of fish,
wildlife, or other property seized. The
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bond will contain such conditions as
NOAA deems appropriate.

(b) Property may be released under
this section only if possession thereof
will not violate or frustrate the purpose
or policy of any applicable law or
regulation. Property that will not be
released includes, but is not limited to:

(1) Property in which NOAA is not
satisfied that the petitioner has a
substantial interest;

(2) Property whose entry into the
commerce of the United States is
prohibited;

(3) Live animals, except in the interest
of the animals’ welfare; or

(4) Property whose release appears to
NOAA not to be in the best interest of
the United States or serve the purposes
of the applicable statute.

(c) If NOAA grants the request, the
amount paid by the petitioner will be
deposited in a NOAA suspense account.
The amount so deposited will for all
purposes be considered to represent the
property seized and subject to forfeiture,
and payment of the amount by
petitioner constitutes a waiver by
petitioner of any claim rising from the
seizure and custody of the property.
NOAA will maintain the money so
deposited pending further order of
NOAA, order of a court, or disposition
by applicable administrative
proceedings.

(d) A request for release need not be
in any particular form, but must set
forth the following:

(1) A description of the property
seized;

(2) The date and place of the seizure;

(3) The requester’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(4) The facts and circumstances relied
upon by the requester to justify the
remission or mitigation;

(5) An offer of payment to protect the
United States’ interest that requester
makes in return for release;

(6) The signature of the requester, his
or her attorney, or other authorized
agent; and

(7) A request to defer administrative
or judicial forfeiture proceedings until
completion of all other related judicial
or administrative proceedings
(including any associated civil penalty
or permit sanction proceedings).

§904.503 Appraisement.

NOAA will appraise seized property
to determine its domestic value.
Domestic value means the price at
which such or similar property is
offered for sale at the time and place of
appraisement in the ordinary course of
trade. If there is no market for the seized

property at the place of appraisement,
the value in the principal market nearest
the place of appraisement will be used.
If the seized property may not lawfully
be sold in the United States, its
domestic value will be determined by
other reasonable means.

§904.504 Administrative forfeiture
proceedings.

(a) When authorized. This section
applies to property that is determined
under § 904.503 to have a value of
$500,000 or less, and that is subject to
administrative forfeiture under the
applicable statute. This section does not
apply to conveyances seized in
connection with criminal proceedings.

(b) Procedure. (1) If seized property is
appraised at a value of $500,000 or less,
instead of referring the matter to the
United States Attorney, NOAA will
publish a notice of proposed forfeiture
once a week for at least three successive
weeks in a newspaper of general
circulation in the Federal judicial
district in which the property was
seized. However, if the value of the
seized property does not exceed $1,000,
the notice may be published by posting
for at least three successive weeks in a
conspicuous place accessible to the
public at the National Marine Fisheries
Service Enforcement Office, United
States District Court, or the United
States Customs House nearest the place
of seizure, with the date of posting
indicated on the notice. In addition, a
reasonable effort will be made to serve
the notice personally, or by registered or
certified mail, return receipt requested,
on each person whose identity, address
and interest in the property are known
or easily ascertainable.

(2) The notice of proposed forfeiture
will:

(i) Describe the seized property,
including any applicable registration or
serial numbers;

(ii) State the time, place and reason
for the seizure, including the provisions
of law allegedly violated; and

(iii) Describe the rights of an
interested person to file a claim to the
property (including the right to petition
to remit or mitigate the forfeiture).

(3)(i) Except as provided in paragraph
(b)(4) of this section, any person
claiming the seized property may file a
claim with NOAA, at the address
indicated in the notice, within 30 days
of the date the final notice was
published or posted. The claim must
state the claimant’s interest in the
property.

(ii) Filing a claim does not entitle the
claimant to possession of the property.
However, it does stop administrative
forfeiture proceedings.

(iii) If the claim is filed timely in
accordance with this section, NOAA
will refer the matter to the Attorney
General to institute forfeiture
proceedings in the appropriate United
States District Court.

(4) If a claim is not filed within 30
days of final notice published or posted
in accordance with this section, NOAA
will declare the property forfeited. The
declaration of forfeiture will be in
writing and will be served by registered
or certified mail, return receipt
requested, on each person whose
identity and address and prior interest
in the seized property are known or
easily ascertainable. The declaration
will describe the property and state the
time, place, and reason for its seizure,
including the provisions of law violated.
The declaration will identify the notice
of proposed forfeiture, describing the
dates and manner of publication of the
notice and any efforts made to serve the
notice personally or by mail. The
declaration will state that in response to
the notice a proper claim was not timely
received by the proper office from any
claimant, and that therefore all potential
claimants are deemed to admit the truth
of the allegations of the notice. The
declaration shall conclude with an order
of condemnation and forfeiture of the
property to the United States for
disposition according to law. All
forfeited property will be subject to
disposition as authorized by law and
regulations of NOAA.

(5) If the appraised value of the
property is more than $500,000, or a
timely and satisfactory claim for
property appraised at $500,000 or less is
submitted to NOAA, the matter will be
referred to the Attorney General to
institute in rem proceedings in the
appropriate United States District Court.

§904.505 Summary sale.

(a) In view of the perishable nature of
fish, any person authorized to enforce a
statute administered by NOAA may, as
authorized by law, sell or cause to be
sold, and any person may purchase, for
not less than its domestic fair market
value, fish seized under such statute.

(b) Any person purchasing fish
subject to this section must deliver the
proceeds of the sale to a person
authorized to enforce a statute
administered by NOAA immediately
upon request of such authorized person.
Anyone who does not so deliver the
proceeds may be subject to penalties
under the applicable statute or statutes.

(c) NOAA will give notice of the sale
by registered or certified mail, return
receipt requested, to the owner or
consignee, if known or easily
ascertainable, or to any other party that
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the facts of record indicate has an
interest in the seized fish, unless the
owner or consignee or other interested
party has otherwise been personally
notified. Notice will be sent either prior
to the sale, or as soon thereafter as
practicable.

(d) The proceeds of the sale, after
deducting any reasonable costs of the
sale, will be subject to any
administrative or judicial proceedings
in the same manner as the seized fish
would have been, including an action in
rem for the forfeiture of the proceeds.
Pending disposition of such
proceedings, the proceeds will, as
appropriate, either be deposited in a
NOAA suspense account or submitted
to the appropriate court.

(e) Seizure and sale of fish is without
prejudice to any other remedy or
sanction authorized by law.

§904.506 Remission of forfeiture and
restoration of proceeds of sale.

(a) Application of this section. (1)
This section establishes procedures for
filing with NOAA a petition for relief
from forfeitures incurred, or alleged to
have been incurred, and from potential
forfeiture of seized property, under any
statute administered by NOAA that
authorizes the remission or mitigation of
forfeitures.

(2) Although NOAA may properly
consider a petition for remission or
mitigation of forfeiture and restoration
of proceeds of sale along with other
consequences of a violation, the
remission or mitigation of a forfeiture
and restoration of proceeds is not
dispositive of any criminal charge filed,
civil penalty assessed, or permit
sanction proposed, unless NOAA
expressly so states. Remission or
mitigation of forfeiture and restoration
of proceeds is in the nature of executive
clemency and is granted in the sole
discretion of NOAA only when
consistent with the purposes of the
particular statute involved and this
section.

(3) If no petition is timely filed, or if
the petition is denied, prior to
depositing the proceeds NOAA may use
the proceeds of sale to reimburse the
government for any costs that by law
may be paid from such sums.

(4) If NOAA remits the forfeiture and
the forfeited property has not been sold,
then restoration may be conditioned
upon payment of any applicable costs as
defined in this subpart.

(b) Petition for relief from forfeiture.
(1) Any person claiming an interest in
any property which has been or may be
administratively forfeited under the
provisions of this section may, at any
time after seizure of the property, but no

later than 90 days after the date of
forfeiture, petition the Assistant General
Counsel for Enforcement and Litigation,
NOAA/GCEL, 8484 Georgia Avenue,
Suite 400, Silver Spring, Maryland
20910, for a remission or mitigation of
the forfeiture and restoration of the
proceeds of such sale, or such part
thereof as may be claimed by the
petitioner.

(2) The petition need not be in any
particular form, but must set forth the
following:

(i) A description of the property
seized;

(ii) The date and place of the seizure;

(iii) The petitioner’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(iv) The facts and circumstances
relied upon by the petitioner to justify
the remission or mitigation of forfeiture
and restoration of proceeds. If the claim
is made after the property is forfeited,
the petitioner must provide satisfactory
proof that the petitioner did not know
of the seizure prior to the declaration or
condemnation of forfeiture, was in such
circumstances as prevented him or her
from knowing of the same, and that
such forfeiture was incurred without
any willful negligence or intention to
violate the applicable statute on the part
of the petitioner; and

(v) The signature of the petitioner, his
or her attorney, or other authorized
agent.

(3) NOAA will not consider a petition
for remission or mitigation of forfeiture
and restoration of proceeds while a
forfeiture proceeding is pending in
federal court. Once such a case is
referred to the Attorney General for
institution of judicial proceedings, and
until the proceedings are completed,
any petition received by NOAA will be
forwarded to the Attorney General for
consideration.

(4) A false statement in a petition will
subject petitioner to prosecution under
18 U.S.C. 1001.

(c) Investigation. NOAA will
investigate the facts and circumstances
shown by the petition and seizure, and
may in this respect appoint an
investigator to examine the facts and
prepare a report of investigation.

(d) Determination of petition. (1) After
investigation under paragraph (c) of this
section, NOAA will make a
determination on the matter and notify
the petitioner. NOAA may remit or
mitigate the forfeiture, on such terms
and conditions as are deemed
reasonable and just under the applicable
statute and the circumstances.

(2) Unless NOAA determines no valid
purpose would be served, NOAA will

condition a determination to remit or
mitigate a forfeiture upon the
petitioner’s submitting an agreement, in
a form satisfactory to NOAA, to hold the
United States and its officers or agents
harmless from any and all claims based
on loss of or damage to the seized
property or that might result from grant
of remission or mitigation and
restoration of proceeds. If the petitioner
is not the beneficial owner of the
property, or if there are others with a
proprietary interest in the property,
NOAA may require the petitioner to
submit such an agreement executed by
the beneficial owner or other interested
party. NOAA may also require that the
property be promptly exported from the
United States.

(e) Compliance with the
determination. A determination by
NOAA to remit or mitigate the forfeiture
and restore the proceeds upon stated
conditions, as upon payment of a
specified amount, will be effective for
60 days after the date of the
determination. If the petitioner does not
comply with the conditions within that
period in a manner prescribed by the
determination, or make arrangements
satisfactory to NOAA for later
compliance, the remission or mitigation
and restoration of proceeds will be void,
and judicial or administrative forfeiture
proceedings will be instituted or
resumed.

(f) Appropriated property. If forfeited
property that is the subject of a claim for
restoration of proceeds has been
appropriated for official use, retention
by the government will be regarded as
sale for the purposes of this section.

§904.507 Recovery of certain storage
costs.

If any fish, wildlife, or evidentiary
property is seized and forfeited under
the Endangered Species Act, 16 U.S.C.
1531 through 1543, any person whose
act or omission was the basis for the
seizure may be charged a reasonable fee
for expenses to the United States
connected with the transfer, board,
handling or storage of such property. If
any fish or wildlife is seized in
connection with a violation of the Lacey
Act Amendments of 1981, 16 U.S.C.
3371 through 3378, or any property is
seized in connection with a violation of
the Magnuson-Stevens Fishery
Conservation and Management Act, 16
U.S.C. 1801 through 1882, any person
convicted thereof, or assessed a civil
penalty therefor, may be assessed a
reasonable fee for expenses of the
United States connected with the
storage, care and maintenance of such
property. Within a reasonable time after
forfeiture, NOAA will send to such
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person by registered or certified mail,
return receipt requested, a bill for such
fee. The bill will contain an itemized
statement of the applicable costs, and
instructions on the time and manner of
payment. Payment must be made in
accordance with the bill. If the recipient
of the bill objects to the reasonableness
of the costs assessed he or she may,
within 30 days of receipt, file written
objections with NOAA at the address
stated in the bill. NOAA will promptly
review the written objections and
within 30 days mail the final
determination to the party who filed
them. NOAA'’s determination will
constitute final agency action on the
matter.

§904.508 Voluntary forfeiture by
abandonment.

(a) The owner of seized property may
voluntarily forfeit all right, title, and
interest in the property by abandoning
it to NOAA. Voluntary forfeiture by
abandonment under this section may be
accomplished by various means,
including, but not limited to: expressly
waiving any claim to the property by
voluntarily relinquishing any right, title,
and interest by written agreement or
otherwise; or refusing or otherwise
avoiding delivery of returned property;
or failing to respond within 90 days of
service of any certified or registered
notice regarding a return of seized
property issued under § 904.510(b).

(b) Property will be declared finally
forfeited by abandonment, without
recourse, upon a finding of
abandonment by NOAA.

§904.509 Disposal of forfeited property.

(a) Delivery to Administrator. Upon
forfeiture of any fish, wildlife, parts or
products thereof, or other property to
the United States, including the
abandonment or waiver of any claim to
any such property, it will be delivered
to NOAA for storage or disposal
according to the provisions of this
section.

(b) Disposal. Disposal may be
accomplished by one of the following
means unless the property is the subject
of a petition for remission or mitigation
of forfeiture or disposed of by court
order:

(1) Return to the wild;

(2) Use by NOAA or transfer to
another government agency for official
use;

(3) Donation or loan;
(4) Sale; or
(5) Destruction.

(c) Purposes of disposal. Disposal
procedures may be used to alleviate
overcrowding of evidence storage
facilities; to avoid the accumulation of

seized property where disposal is not
otherwise accomplished by court order;
to address the needs of governmental
agencies and other institutions and
organizations for such property for
scientific, educational, and public
display purposes; and for other valid
reasons. In no case will property be
used for personal purposes, either by
loan recipients or government
personnel.

(d) Disposal of evidence. Property that
is evidence may be disposed of only
after authorization by the NOAA Office
of General Counsel. Disposal approval
usually will not be given until the case
involving the evidence is closed, except
that perishable property may be
authorized for disposal sooner.

(e) Loans—(1) To institutions.
Property approved for disposal may be
loaned to institutions or organizations
requesting such property for scientific,
educational, or public display purposes.
Property will be loaned only after
execution of a loan agreement which
provides, among other things, that the
loaned property will be used only for
noncommercial scientific, educational,
or public display purposes, and that it
will remain the property of the United
States government, which may demand
its return at any time. Parties requesting
the loan of property must demonstrate
the ability to provide adequate care and
security for the property. Loans may be
made to responsible agencies of foreign
governments in accordance with the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora.

(2) To individuals. Property generally
will not be loaned to individuals not
affiliated with an institution or
organization unless it is clear that the
property will be used in a
noncommercial manner, and for
scientific, educational, or public display
purposes which are in the public
interest.

(3) Selection of loan recipients.
Recipients of property will be chosen so
as to assure a wide distribution of the
property throughout the scientific,
educational, public display and
museum communities. Other branches
of NMFS, NOAA, the Department of
Commerce, and other governmental
agencies will have the right of first
refusal of any property offered for
disposal. The Administrator may solicit
applications, by publication of a notice
in the Federal Register, from qualified
persons, institutions, and organizations
who are interested in obtaining the
property being offered. Such notice will
contain a statement as to the availability
of specific property for which
transferees are being sought, and

instructions on how and where to make
application. Applications will be
granted in the following order: other
offices of NMFS, NOAA, and the
Department of Commerce; U.S. Fish and
Wildlife Service; other Federal agencies;
other governmental agencies; scientific,
educational, or other public or private
institutions; and private individuals.

(4) Loan agreement. Property will be
transferred under a loan agreement
executed by the Administrator and the
borrower. Any attempt on the part of the
borrower to retransfer property, even to
another institution for related purposes,
will violate and invalidate the loan
agreement, and entitle the United States
to immediate repossession of the
property, unless the prior approval of
the Administrator has been obtained
under § 904.510(d)(5). Violation of the
loan agreement may also subject the
violator to the penalties provided by the
laws governing possession and transfer
of the property.

(5) Temporary reloans; documents to
accompany property. Temporary
reloans by the borrower to another
qualified borrower (as for temporary
exhibition) may be made if the
Administrator is advised in advance by
the borrowers. Temporary loans for
more than thirty days must be approved
in advance in writing by the
Administrator. A copy of the original
loan agreement, and a copy of the
written approval for reloan, if any, must
accompany the property whenever it is
temporarily reloaned or is shipped or
transported across state or international
boundaries.

(f) Sale. (1) Any fish, wildlife, parts or
products thereof, and other property
which has been voluntarily forfeited by
abandonment to NOAA may be sold or
offered for sale, with the exception of
any species or property which is
otherwise prohibited from being sold at
the time it is to be sold or offered for
sale.

(2) Property will be sold in
accordance with current Federal
Property Management Regulations (41
CFR chapter 101) or United States
Customs laws and regulations, except
that NOAA may:

(i) Sell at fair market value perishable
fish pursuant to the summary sales
provisions of 15 CFR 904.505; and

(ii) Sell, destroy, or otherwise dispose
of property for which it is determined
the expense of keeping is
disproportionate to the value thereof.

(3) The proceeds of sale may be used
to reimburse NOAA for any costs which
by law NOAA is authorized to recover
or to pay any rewards which by law may
be paid from sums that NOAA receives.
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(g) Destruction. (1) Property not
otherwise disposed of may be destroyed.

(2) Destruction will be accomplished
in accordance with the requirements of
41 CFR Subpart 101-45.9.

(3) When destroyed, the fact, manner,
and date of destruction and the type and
quantity destroyed must be certified by
the official actually destroying the
property.

(4) No duly authorized officer of
NOAA shall be liable for the destruction
or other disposition of property made
pursuant to this section.

(h) Record-keeping. A disposal form
will be completed each time property is
disposed of pursuant to the policy and
procedure established herein, and will
be retained in the case file for the
property. These forms will be available
to the public.

§904.510 Return of seized property.

(a) Return. In cases where NOAA, in
its sole discretion, determines that
forfeiture of seized property would not
be in the best interest of the
Government, NOAA will make a
reasonable attempt to determine the
party that the facts of record indicate
has a predominant ownership interest in
the seized property and, provided such
a determination can be made, will
arrange for return of the seized property
to that party by appropriate means.

(b) Notice. NOAA will mail notice of
the return of property by registered or
certified mail, return receipt requested,
to the owner, consignee, or other party
the facts of record indicate has an
interest in the seized property. The
notice will describe the seized property,
state the time, place, and reason for the
seizure and return, and will identify the
owner or consignee, and if appropriate,
the bailee of the seized property. The
notice of the return also will state that
the party to whom the property is being
returned is responsible for any
distribution of the property to any party
who holds a valid claim, right, title or
interest in receiving the property, in
whole or in part. The notice also will
provide that on presentation of the
notice and proper identification, and the
signing of a receipt provided by NOAA,
the seized property is authorized to be
released.

[FR Doc. 04—22598 Filed 10—-6—04; 1:20 am]
BILLING CODE 3510-12-S

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 110
[CGD05-03-036]
RIN 1625-AA01

Baltimore Harbor Anchorage Project

AGENCY: Coast Guard, DHS.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the geographic coordinates and
modify the regulated use of the
anchorages in Baltimore Harbor, MD.
Since publication of the previous
supplemental notice of proposed
rulemaking (SNPRM), the Coast Guard
also proposes to change the
requirements for visitors on board
vessels carrying Certain Dangerous
Cargoes (CDC) and to reinstate time
restrictions, inadvertently excluded
from the notice of proposed rulemaking
(NPRM) and previous SNPRM, for
vessels anchored in designated
anchorage grounds. This supplemental
notice of proposed rulemaking solicits
comments for those changes plus all
original changes in the NPRM and the
two changes published in the first
SNPRM. An explanation of the
additional changes can be found in the
“Discussion of Rule” section of this
document.

DATES: Comments and related material
must reach the Coast Guard on or before
December 13, 2004.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket CGD05-03-036 and are available
for inspection or copying at
Commander, Fifth Coast Guard District
(oan), 431 Crawford Street, Portsmouth,
VA, 23704-5004 between 9 a.m. and 3
p-m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Timothy
Martin, Fifth Coast Guard District Aids
to Navigation and Waterways
Management Branch, (757) 398-6285,
email: trmartin@lantd5.uscg.mil.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages you to
participate in this rulemaking by
submitting comments and related
material. If you do so, please include
your name and address, identify the

docket number for this rulemaking
(CGD05-03-036), indicate the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit all
comments and related material in an
unbound format, no larger than 8%2 by
11 inches, suitable for copying. If you
would like to know they reached us,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Regulatory Information

On July 2, 2003, we published a
notice of proposed rulemaking (NPRM)
(68 FR 39503) entitled Baltimore Harbor
Anchorage Project in the Federal
Register. We received one phone call
commenting on the NPRM. No public
hearing was requested, and none was
held.

On January 14, 2004 we published a
supplemental notice of proposed
rulemaking (SNPRM) (69 FR 2095) also
entitled Baltimore Harbor Anchorage
Project in the Federal Register. Since
then some point coordinates outlining
Anchorages 1, 2, 5, 6, and 7 have been
refined through telephone and email
correspondences with the National
Oceanic and Atmospheric
Administration (NOAA) and the U.S.
Army Corps of Engineers better aligning
the new anchorages with the Federal
Navigation project.

In the NPRM and previous SNPRM,
with the exception of specific time
limitations in three of the anchorages,
the regulatory text omitted the language
from the current regulation regarding
the length of time a vessel may remain
anchored in the general anchorages. The
changes to this rule do not affect the
time limitations set out in the current
regulation and therefore, that language
will be reinstated in the regulatory text
in the final rule.

Background and Purpose

The U.S. Army Corps of Engineers
received Congressional authorization for
the Baltimore Harbor Anchorage project
in September 2001. The objective of this
project was to increase the project
depths of Anchorages 3 and 4 to 42ft
and 35ft respectively. The original
Federal anchorage project for Baltimore
Harbor was designed to accommodate
cargo ships with maximum drafts of 33ft
and lengths of 550ft. The new
dimensions of the anchorages were
changed to accommodate larger ships
calling on the Port that routinely
approach 1000ft length, with drafts of
36 to 38 feet or more. The new
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coordinates established for Anchorages
2, 3, and 4, also accommodate the
widening of the Dundalk West Channel,
a north/south Federal navigation project
located between Anchorage 3 and
Anchorage 4 and widening of the
Dundalk East Channel, bordering
Anchorage 4. Anchorage 3 was divided
into two sections: Anchorage 3 Lower
(2200” x 2200" x 42ft mean lower low
water (MLLW)) and Anchorage 3 Upper
(1800” x 1800” x 42ft MLLW). Anchorage
4 was also modified (1850 x 1800” x 35ft
MLLW).

Dredging for the Baltimore Harbor
Anchorage was completed in May 2003.

Discussion of Rule

Since the previous SNPRM was
published, the Coast Guard proposed
additional changes by refining the
positions of three coordinates
surrounding Anchorages 2. The
coordinates appeared to enter or come
close to entering the Federal navigation
project when viewed in automatic
computer aided drafting (AUTOCAD)
software. The proposed changes will
remove any ambiguity in boundary lines
when depicted on NOAA charts. The
following three points outlining
Anchorage 2 were changed:

Latitude Longitude

76°33'37.1” W
76°32’59.6” W
76°32°27.2” W

(1) 39°14’56.1” N
(2) 39°15'14.8” N
(3) 39°14’41.1” N

The new positions are:

Latitude Longitude

(1) 39°1456.96” N
(2) 39°15"14.19” N 76°32'57.76” W
(3) 39°1441.37” N 76°3227.38” W

Since the width of Fort McHenry
Channel was decreased from 800 feet to
700 feet Anchorage 1 has been
positioned closer to the channel using
USACE coordinates to facilitate access
to that anchorage. The four points
defining Anchorage 1 were changed and
are reflected in the proposed regulation.

Although not maintained by the
USACE the coordinates defining
Anchorages 5, 6, and, 7 have been
adjusted to better align those anchorages
with the Federal navigation project.

The language requiring non-
crewmembers to carry a pass issued by
the Captain of the Port (COTP) while
visiting ships at anchor carrying
dangerous cargo or Class I (explosive)
materials has been removed. The Coast
Guard may include the requirement to
carry a pass in the future. The remaining
language allows the COTP to request all
visitors to anchored vessels carrying
dangerous cargo to carry a form of

76°33'37.15” W

identification prescribed in the vessel’s
security plan. This proposed change
will incorporate language consistent
with other anchorage regulations.

Time restrictions inadvertently left
out of the NPRM and previous SNPRM
have been reinstated throughout the
regulation. In § 110.158 paragraph (a)
time restrictions are listed in
subparagraphs (1)(B), (2)(B), (3)(B),
(4)(B), (5)(B), (6)(B), and (7)(B).

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action”” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

The deepening of Anchorage 3 and
Anchorage 4 within the Port of
Baltimore accommodates deep draft
vessels waiting for an open berth. The
Coast Guard does not expect that these
new regulations will adversely impact
maritime commerce.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed would
not have a significant economic impact
on a substantial number of small
entities. This proposed may affect the
following entities, some of which might
be small entities: The owners or
operators of vessels used for chartering,
taxi, ferry services, or any other marine
traffic that transit this area of Fort
McHenry Channel in Baltimore Harbor.
Changes to Anchorage No. 3 and
Anchorage No. 4 may change the vessel
routing through this area of the harbor.
Deepening the anchorages and changing
the coordinates for the anchorages will
not have a significant economic impact
on a substantial number of small entities
for the following reasons. Vessel traffic
can pass safely around the new
anchorage areas. The new coordinates
for the anchorages are a change in

dimension, the size of which will
remain proportional to its current size,
and their location will not interfere with
commercial traffic.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the proposed so that they
could better evaluate its effects on them
and participate in the rulemaking
process. If the proposed would affect
your small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact
LTJG Timothy Martin at the address
listed (see ADDRESSES).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for
Federalism under Executive Order
13132, Federalism, if it has a substantial
direct effect on State or local
governments and would either preempt
State law or impose a substantial direct
cost of compliance on them. We have
analyzed this rule under that Order and
have determined that it does not have
implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such expenditure, we do
discuss possible effects in the section
titled Small Entities in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
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eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and does not create and
environmental risk to health or risk to
safety that may disproportionately affect
children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2. of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34)(f), of the
Instruction, from further environmental
documentation. This rule changes the
size of Anchorage No. 2, Anchorage No.
3 and Anchorage No. 4 and modifies the
regulated uses of these anchorages.

A final “Environmental Analysis
Check List”” and a final ““Categorical
Exclusion Determination” are available
in the docket where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 110

Anchorage Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 110 as follows:

PART 110—ANCHORAGE
REGULATIONS

1. The authority citation for part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035 and 2071; 33 CFR 1.05-1(g);
Department of Homeland Security Delegation
No. 0170.1.

2. Revise §110.158 to read as follows:

§110.158 Baltimore Harbor, MD.

All positions in this section use North
American Datum 1983.

(a) Anchorage Grounds

(1) Anchorage No. 1, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude

39°15719.28” N
39°1519.33” N
39°15'14.19” N
39°15°06.87” N
39°14'41.37” N
39°14’30.93” N
39°14'46.27” N
39°14’43.76” N
39°14'57.51” N

Longitude

76°33'24.49” W
76°33'14.32" W
76°32'57.76” W
76°32'45.48” W
76°32'27.38” W
76°32’33.52” W
76°32°49.69” W
76°32’53.62” W
76°33'08.13” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours
without a written permit from the
Captain of the Port.

(3) Anchorage No. 3, Upper, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude Longitude

39°14'32.48” N
39°14'46.23” N
39°14’57.51” N
39°14'43.76” N

76°33'11.31" W
76°33'25.82” W
76°33'08.13” W
76°32’53.62” W

(ii) No vessel shall remain in this
anchorage for more than 24 hours
without permission from the Captain of
the Port.

(4) Anchorage No. 3, Lower, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude

39°14’32.48” N
39°14'46.27” N
39°14’30.93” N
39°14'24.40” N
39°14’15.66” N

Longitude

76°33'11.31" W
76°32°49.69” W
76°32’33.52” W
76°32’39.87” W
76°32’53.58” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours
without a written permit from the
Captain of the Port.

(5) Anchorage No. 4, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude

39°15’13.51” N
39°15’11.01” N
39°14'52.98” N
39°14’47.90” N

Longitude

76°34’07.76” W
76°34'11.69” W
76°33'52.67” W
76°33°40.73” W

(i1) No vessel shall remain in this

Latitude

39°13'52.91” N
39°14'05.91” N
39°14'07.30” N
39°14'17.96” N
39°14'05.32” N
39°14'00.46” N

Longitude

76°32°29.60” W
76°32°43.30” W
76°32°43.12” W
76°32°26.41” W
76°32'13.09” W
76°32'17.77" W

anchorage for more than 12 hours
without permission from the Captain of
the Port.

(2) Anchorage No. 2, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude Longitude

(ii) No vessel shall remain in this
anchorage for more than 72 hours
without a written permit from the
Captain of the Port.

(6) Anchorage No. 5, general
anchorage.

(i) The waters bounded by a line
connecting the following points:

39°14’46.23” N
39°14'56.96” N
39°15’08.55” N

76°33'25.82” W
76°33'37.15” W
76°33'37.65” W

Latitude

39°14'07.89” N

Longitude

76°32'58.23” W
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Latitude

39°13'34.82” N
39°13'22.25” N
39°13'21.20” N

Longitude

76°32'23.66” W
76°32°28.90” W
76°33'11.94” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours
without a written permit from the

Captain of the Port.

(7) Anchorage No. 6, general

anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude

39°13'42.98” N
39°13'20.65” N
39°13'34.00” N
39°14'01.95” N
39°13'51.01” N

Longitude

76°32'19.11” W
76°31'55.58” W
76°31’33.50” W
76°32°02.65” W
76°32'18.71” W

(ii) No vessel shall remain in this
anchorage for more than 72 hours
without a written permit from the

Captain of the Port.

(8) Anchorage No. 7, Dead ship

anchorage.

(i) The waters bounded by a line
connecting the following points:

Latitude

39°13'00.40” N
39°13'13.40” N
39°13'13.96” N
39°13'14.83” N
39°13'00.40” N

Longitude

76°34'10.40” W
76°34'10.81” W
76°34’05.02” W
76°33'29.80” W
76°33'29.90” W

(ii) The primary use of this anchorage
is to lay up dead ships. Such use has
priority over other uses. A written
permit from the Captain of the Port must
be obtained prior to the use of this
anchorage for more than 72 hours.

(b) Definitions. As used in this
section:

Class 1 (explosive) materials means
Division 1.1, 1.2, 1.3, and 1.4
explosives, as defined in 49 CFR 173.50.

Dangerous cargo means certain
dangerous cargo as defined in § 160.203
of this title.

(c) General regulations. (1) Except as
otherwise provided, this section applies
to vessels over 20 meters long and all
vessels carrying or handling dangerous
cargo or Class 1 (explosive) materials
while anchored in an anchorage ground
described in this section.

(2) Except in cases where unforeseen
circumstances create conditions of
imminent peril, or with the permission
of the Captain of the Port, no vessel
shall be anchored in Baltimore Harbor
and Patapsco River outside of the
anchorage areas established in this
section for more than 24 hours. No
vessel shall anchor within a tunnel,
cable or pipeline area shown on a
government chart. No vessel shall be
moored, anchored, or tied up to any

pier, wharf, or other vessel in such
manner as to extend into established
channel limits. No vessel shall be
positioned so as to obstruct or endanger
the passage of any other vessel.

(3) Except in an emergency, a vessel
that is likely to sink or otherwise
become a menace or obstruction to
navigation or the anchoring of other
vessels may not occupy an anchorage,
unless the vessel obtains a permit from
the Captain of the Port.

(4) The Captain of the Port may grant
a revocable permit to a vessel for a
habitual use of an anchorage. Only the
vessel that holds the revocable permit
may use the anchorage during the
period that the permit is in effect.

(5) Upon notification by the Captain
of the Port to shift its position, a vessel
at anchor shall get underway and shall
move to its new designated position
within 2 hours after notification.

(6) The Captain of the Port may
prescribe specific conditions for vessels
anchoring within the anchorages
described in this section, including, but
not limited to, the number and location
of anchors, scope of chain, readiness of
engineering plant and equipment, usage
of tugs, and requirements for
maintaining communication guards on
selected radio frequencies.

(7) No vessel at anchor or at a mooring
within an anchorage may transfer oil to
or from another vessel unless the vessel
has given the Captain of the Port the
four hours advance notice required by
§156.118 of this title.

(8) No vessel shall anchor in a “dead
ship” status (propulsion or control
unavailable for normal operations)
without prior approval of the Captain of
the Port.

(d) Regulations for vessels handling or
carrying dangerous cargoes or Class 1
(explosive) materials.

(1) This paragraph (d) applies to every
vessel, except a U.S. naval vessel,
handling or carrying dangerous cargoes
or Class 1 (explosive) materials.

(2) The Captain of the Port may
require every person having business
aboard a vessel handling or carrying
dangerous cargoes or Class 1 (explosive)
materials while in an anchorage, other
than a member of the crew, to hold a
form of identification prescribed in the
vessel’s security plan.

(3) Each person having business
aboard a vessel handling or carrying
dangerous cargoes or Class 1 (explosive)
materials while in an anchorage, other
than a member of the crew, shall present
the identification prescribed by
paragraph (d)(2) of this section to any
Coast Guard Boarding Officer who
requests it.

(4) Each non-self-propelled vessel
handling or carrying dangerous cargoes
or Class 1 (explosive) materials must
have a tug in attendance at all times
while at anchor.

(5) Each vessel handling or carrying
dangerous cargoes or Class 1 (explosive)
materials while at anchor must display
by day a bravo flag in a prominent
location and by night a fixed red light.

Dated: September 28, 2004.
Ben Thomason III,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 04—22745 Filed 10-8—04; 8:45 am]
BILLING CODE 4910-15-U

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD05-04-179]
RIN 1625-AA09

Drawbridge Operation Regulations;
Mantua Creek, Paulsboro, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily change the regulations that
govern the operation of the S.R. 44
bridge over Mantua Creek, at mile 1.7,
in Paulsboro, New Jersey. The bridge
will be closed to navigation from 8 a.m.
on September 12, 2005, through 6 p.m.
on December 9, 2005. The extensive
structural, mechanical, and electrical
repairs and improvements necessitate
this closure.

DATES: Comments and related material
must reach the Coast Guard on or before
November 26, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Fifth Coast Guard District, Federal
Building, 4th Floor, 431 Crawford
Street, Portsmouth, VA 23704-5004.
The Fifth Coast Guard District maintains
the public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at Commander
(obr), Fifth Coast Guard District between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Anton Allen, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398—6227.
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SUPPLEMENTARY INFORMATION:
Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking CGD05-04-179 indicate
the specific section of this document to
which each comment applies, and give
the reason for each comment. Please
submit all comments and related
material in an unbound format, no
larger than 87 by 11 inches, suitable for
copying. If you would like to know they
reached us, please enclose a stamped,
self-addressed postcard or envelope. We
will consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander
(obr), Fifth Coast Guard District at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

The New Jersey Department of
Transportation (NJDOT) owns and
operates the S.R. 44 Bridge over Mantua
Creek in Paulsboro, NJ. The current
regulations set out in 33 CFR 117.729
require the draw to open on signal from
March 1 through November 30 from 7
a.m. to 11 p.m., and to open on signal
at all other times upon four hours
notice.

Parsons Brinckerhoff, a design
consultant, on behalf of NJDOT
requested a temporary change to the
existing regulations for the S.R. 44
Bridge over Mantua Creek to facilitate
necessary repairs. The repairs consist of
structural rehabilitation and various
mechanical, electrical repairs and
improvements. To facilitate repairs, the
vertical lift span must be closed to
vessel traffic from 8 a.m. on September
12, 2005, through 6 p.m. on December
9, 2005.

The Coast Guard has reviewed bridge
opening data provided by the New
Jersey Department of Transportation.
The data, from years 2000 to 2002,
shows a substantial decrease in the
numbers of bridge openings and vessel
traffic transiting the area after the Labor
Day weekend. Based on the data
provided, the proposed closure dates

will have minimal impact on vessel
traffic.

Discussion of Proposed Rule

The Coast Guard proposes to amend
the regulations governing the S.R. 44
Bridge over Mantua Creek, mile 1.7,
which currently opens on signal from
March 1 through November 30 from 7
a.m. to 11 p.m., and open on demand at
all other times upon four hours notice.
The Coast Guard proposes to suspend
33 CFR §117.729(b) and insert this new
specific regulation at 33 CFR
§117.729(c).

Paragraph (c) would allow the draw to
be closed to vessel traffic during the
rehabilitation project from 8 a.m. on
September 12, 2005, through 6 p.m. on
December 9, 2005.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action”” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security.

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. We established this
conclusion based on historical data, and
on the fact that the proposed closure
dates support minimal impact due to
the reduced number of vessels requiring
transit through the bridge.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities. The off-season closure dates
proposed for the bridge are designed to
minimize the number of small entities
affected.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity

and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Waverly W.
Gregory, Jr., Bridge Administrator, Fifth
Coast Guard District, (757) 398—6222.
The Goast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.
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Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or

adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321—-43701), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
proposed rule is categorically excluded,
under figure 2—1, paragraph (32)(e) of
the Instruction, from further
environmental documentation.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From 8 a.m. on September 12, 2005
until 6 p.m. on December 9, 2005, in
§117.729, suspend paragraph (b) and
add a new paragraph (c) to read as
follows:

§117.729 Mantua Creek.

* * * * *

(c) From 8 a.m. on September 12,
2005, through 6 p.m. on December 9,
2005, the S.R. 44 Bridge, mile 1.7, at
Paulsboro, may remain closed to
navigation.

Dated: September 22, 2004.

Sally Brice-O’Hara,

Rear Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 04—22848 Filed 10—-8—-04; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[CGD05-04-168]

RIN 1625-AA09

Drawbridge Operation Regulations;
Christina River, Wilmington, DE

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the regulations that govern the
operation of the Norfolk Southern (NS)
Railroad Bridge across Christina River,
at mile 1.4, in Wilmington, DE. The
proposed change would maintain the
bridge’s current level of operational
capabilities and continue to provide for
the reasonable needs of rail
transportation and vessel navigation.
DATES: Comments and related material
must reach the Coast Guard on or before
December 13, 2004.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Fifth Coast Guard District, Federal
Building, 4th Floor, 431 Crawford
Street, Portsmouth, VA 23704-5004.
The Fifth Coast Guard District maintains
the public docket for this rulemaking.
Comments and material received from
the public, as well as documents
indicated in this preamble as being
available in the docket, will become part
of this docket and will be available for
inspection or copying at Commander
(obr), Fifth Coast Guard District between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Anton Allen, Bridge Management
Specialist, Fifth Coast Guard District, at
(757) 398-6227.

SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking CGD05-04-168,
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 872 by 11 inches,
suitable for copying. If you would like
a return receipt, please enclose a
stamped, self-addressed postcard or
envelope. We will consider all
submittals received during the comment
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period. We may change this proposed
rule in view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Commander
(obr), Fifth Coast Guard District at the
address under ADDRESSES explaining
why one would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

Background and Purpose

Norfolk Southern Corporation (NSC),
who owns and operates this swing-type
bridge at mile 1.4 across the Christina
River, in Wilmington, DE, requested a
change to the current operating
procedures set out in 33 CFR part
117.237(a)(2) which requires the draw to
open on signal, except that the draw of
a railroad bridge need not be opened
when a train is in the bridge block,
approaching the bridge, or within 5
minutes of the passage of a passenger
train; but in no event shall the opening
of the draw be delayed more than 10
minutes. This proposed rule would
allow the NS Railroad Bridge to remain
open to vessel traffic, closing only for
train crossings and periodic
maintenance. This proposed rule would
also allow the NS Railroad Bridge to be
operated from a remote location at the
Harrisburg, PA Dispatcher’s Office.

NSC has installed closed circuit
cameras in the area of the bridge and
directly beneath the bridge, mounted on
the center pier fender systems on both
sides. Infrared sensors have also been
installed to cover the swing radius of
the bridge. This equipment enhances
the controller’s ability to monitor vessel
traffic from the remote location. The
controller will also monitor marine
channel 13.

This change is being requested to
make the operation of the NS Railroad
Bridge more efficient. It will save
operational costs by eliminating the
continuous presence of bridge tenders,
and is expected to decrease
maintenance costs. In addition, the
draw being left in the open position
most of the time will provide for greater
flow of vessel traffic than the current
regulation.

Discussion of Proposed Rule

The Coast Guard proposes to amend
the regulations governing the NS
Railroad Bridge, at mile 1.4, in
Wilmington, DE, which currently
operates on signal. The Coast Guard
proposes to insert this new specific
regulation at 33 CFR 117.237(b).

Paragraph (b) would contain the
proposed rule for the NS Railroad
Bridge, at mile 1.4, in Wilmington, DE.
The rule would allow the draw of the
bridge to be operated remotely by the
off-site controller at the Harrisburg, PA
Dispatcher’s Office.

The draw would remain in the open
position for navigation and shall only be
closed for the passage of trains or
periodic maintenance authorized in
accordance with subpart A of this part.

Before the NS Railroad Bridge closes
for any reason, the remote operator will
monitor waterway traffic in the area
with closed circuit cameras and infrared
sensors mounted on the bridge. The
bridge would only be closed if the off-
site remote operator’s visual inspection
shows that the channel is clear and
there are no vessels transiting in the
area.

While the NS Railroad Bridge is
moving from the full open to the full
closed position, the controller will
maintain constant surveillance of the
navigation channel to ensure that no
conflict with maritime traffic exists. In
the event of failure or obstruction of
monitoring equipment, the controller
will stop and return the bridge to the
full open position to vessels. In these
situations, a bridge tender must be
called and on-site within 30 minutes to
operate the bridge.

Before closing the draw, the channel
traffic lights would change from flashing
green to flashing red, the horn will
sound five short blasts, and an audio
voice warning stating, “Norfolk
Southern’s Railroad Bridge over
Christina River at milepost 1.4 will be
closing to river traffic.” Five short blasts
of the horn will continue until the
bridge is seated and locked down to
vessels, the channel traffic lights will
continue to flash red.

When the rail traffic has cleared, the
horn will automatically sound one
prolonged blast followed by one short
blast to indicate that the draw of the
Norfolk Southern Railroad Bridge is
about to return to its full open position
to vessels. During the open swing
movement, the channel traffic lights
would flash red until the bridge is in the
full open position. In the full open
position to vessels, the bridge channel
lights will flash green followed by an
announcement stating, “Security,
security, security, the Norfolk Southern
Railroad Bridge at mile 1.4 is open for
river traffic.” Operational information
will be provided 24 hours a day on
marine channel 13 and via telephone
(717) 541-2140.

The Coast Guard proposes to amend
33 CFR 117.237 by redesignating
paragraphs (b) through (d) as paragraphs

(c) through (e) and add a new paragraph
(b).

The proposal will also change the
name of the bridges in redesignated
paragraph (2)(d) from ““Conrail Bridges”
to “Norfolk Southern Railroad Bridges”.
The name changes will accurately
reflect the names of these bridges. Text
modifications to be consistent with
other proposed changes will be made in
these paragraphs, as appropriate.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. We reached this
conclusion based on the fact that the
proposed changes have only a minimal
impact on maritime traffic transiting the
bridge. Although the NS Railroad Bridge
will be untended and operated from a
remote location, mariners can continue
their transits because the bridge will
remain open to mariners, only to be
closed for train crossings or periodic
maintenance.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reason. The rule allows
the NS Railroad Bridge to operate
remotely and requires the bridge to
remain in the open position to vessels
the majority of the time, only closing for
train crossings or periodic maintenance.
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If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact Waverly W.
Gregory, Jr., Bridge Administrator, Fifth
Coast Guard District, (757) 398—6222.
The Coast Guard will not retaliate
against small entities that question or
complain about this rule or any policy
or action of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule will not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with

Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Technical Standards

The National Technology Transfer
and Advancement Act NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling

procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
proposed rule is categorically excluded,
under figure 2—1, paragraph (32)(e) of
the Instruction, from further
environmental documentation because
it has been determined that the
promulgation of operating regulations
for drawbridges are categorically
excluded.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2.1In § 117.237 redesignate paragraphs
(b) through (d) as paragraphs (c) through
(e) and add a new paragraph (b), and
revise newly redesignated paragraph (d)
to read as follows:

§117.237 Christina River.

* * * * *

(b) The draw of the Norfolk Southern
Railroad Bridge, mile 1.4 at Wilmington,
shall operate as follows:

(1) The draw shall remain in the open
position for navigation. The draw shall
only be closed for train crossings or
periodic maintenance authorized in
accordance with Subpart A of this part.

(2) The bridge shall be operated by the
controller at the Harrisburg, PA
Dispatcher’s Office. The controller shall
monitor vessel traffic with closed circuit
cameras and infrared sensors covering
the swing radius. Operational
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information will be provided 24 hours
a day on marine channel 13 and via
telephone (717) 541-2140.

(3) The bridge shall not be operated
from the remote location in the
following events: Failure or obstruction
of the infrared sensors, closed-circuit
cameras or marine-radio
communications, or when controller
visibility is less than %4 of a mile. In
these situations, a bridge tender must be
called to operate the bridge on-site.

(4) Before the bridge closes for any
reason, the remote operator will monitor
waterway traffic in the area. The bridge
shall only be closed if the off-site remote
operator’s visual inspection shows that
the channel is clear and there are no
vessels transiting in the area. While the
bridge is moving, the operator shall
maintain constant surveillance of the
navigation channel.

(5) Before closing the draw, the
channel traffic lights would change from
flashing green to flashing red, the horn
will sound five short blasts, and an
audio voice warning stating, “Norfolk
Southern’s Railroad Bridge over
Christina River at milepost 1.4 will be
closing to river traffic.” Five short blasts
of the horn will continue until the
bridge is seated and locked down to
vessels, the channel traffic lights will
continue to flash red.

(6) When the rail traffic has cleared,
the horn will automatically sound one
prolonged blast followed by one short
blast to indicate the draw is opening to
vessel traffic. During the opening swing
movement, the channel traffic lights
would flash red until the bridge returns
to the fully open position. In the full
open position to vessels, the bridge
channel lights will flash green followed
by an announcement stating, ‘‘Security,
security, security, the Norfolk Southern
Railroad Bridge at mile 1.4 is open for
river traffic.”

(C) * x %

(d) The draws of the Norfolk Southern
Railroad bridges, at miles 4.1 and 4.2,
both at Wilmington, shall open on
signal from 6 a.m. to 8 p.m. if at least
24 hours notice is given. From 8 p.m. to
6 a.m., the draws need not be opened for

the passage of vessels.
* * * * *

Dated: September 28, 2004.
Ben R. Thomason III,

Captain, United States Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 04—22850 Filed 10—-8—-04; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[CGD13-04-040]

RIN 1625-AA87

Security Zones; Protection of Military

Cargo, Captain of the Port Zone Puget
Sound, WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
establish a security zone in Budd Inlet,
Olympia, WA to protect Department of
Defense assets and military cargo in
Puget Sound, Washington. The
proposed security zone, when enforced
by the Captain of the Port Puget Sound,
would provide for the regulation of
vessel traffic in the vicinity of military
cargo loading operations in the
navigable waters of the United States.
DATES: Comments and related material
must reach the Coast Guard on or before
November 26, 2004.

ADDRESSES: You may mail comments
and related material to Commanding
Officer, Marine Safety Office Puget
Sound, 1519 Alaskan Way South,
Seattle, Washington 98134. Marine
Safety Office Puget Sound maintains the
public docket [CGD13-04-040] for this
rulemaking. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket and will be
available for inspection or copying at
Marine Safety Office Puget Sound
between 8 a.m. and 4 p.m., Monday
through Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT: LTjg
T. Thayer, c¢/o Captain of the Port Puget
Sound, 1519 Alaskan Way South,
Seattle, WA 98134, (206) 217—6232. For
specific information concerning
enforcement of this rule, call Marine
Safety Office Puget Sound at (206) 217—
6200 or (800) 688-6664.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking (CGD13-04-040),
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound

format, no larger than 8%z by 11 inches,
suitable for copying. If you would like
to know that your submission reached
us, please enclose a stamped, self-
addressed postcard or envelope. We will
consider all comments and material
received during the comment period.
We may change this proposed rule in
view of them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Marine
Safety Office Puget Sound at the address
under ADDRESSES explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a separate notice in the
Federal Register.

Background and Purpose

Hostile entities continue to operate
with the intent to harm U.S. National
Security by attacking or sabotaging
national security assets. The President
has continued the national emergencies
he declared following the September 11,
2001 terrorist attacks. 67 FR 58317
((Sept. 13, 2002) (continuing national
emergency with respect to terrorist
attacks)); 67 FR 59447 ((Sept. 20, 2002)
continuing national emergency with
respect to persons who commit, threaten
to commit or support terrorism)); 68 FR
55189 ((Sept. 22, 2003 (continuing
national emergency with respect to
persons who commit, threaten to
commit or support terrorism)).

The President also has found
pursuant to law, including the
Magnuson Act (50 U.S.C. 191 et seq.),
that the security of the United States is
and continues to be endangered
following the attacks (E.O. 13,273, 67 FR
56215 (Sept. 3, 2002) (security
endangered by disturbances in
international relations of U.S. and such
disturbances continue to endanger such
relations).

Moreover, the ongoing hostilities in
Afghanistan and Iraq make it prudent
for U.S. ports and waterways to be on
a higher state of alert because the Al
Qaeda organization and other similar
organizations have declared an ongoing
intention to conduct armed attacks on
U.S. interests worldwide.

The Coast Guard, through this
proposed rule, intends to assist the
Department of Defense protect vital
national security assets, in waters of
Puget Sound. This proposed rule would
add Budd Inlet as a permanent security
zone in 33 CFR 165.1321. The security
zones permanently established in 33
CFR 165.1321 exclude persons and
vessels from these zones during military
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cargo loading and unloading operations
and set forth the procedures for
obtaining permission to enter, move
within or exit these security zones.
Likewise, entry into zone described in
this proposed rule will be prohibited
unless authorized by the Captain of the
Port or his designee. The Captain of the
Port may be assisted by other Federal,
State, or local agencies.

Discussion of Proposed Rule

On May 14, 2004 we published a
notice of proposed rule making (69 FR
26783) and on August 27, 2004, we
published a final rule entitled ““Security
Zone; Protection of Military Cargo,
Captain of the Port Zone Puget Sound,
WA?”, in the Federal Register (69 FR
52600), which established security
zones to protect military cargo loading
operations in the Blair and Sitcum
Waterways, Commencement Bay, WA.
Since May 21, 2004, the Captain of the
Port Puget Sound has issued three
temporary final rules establishing
security zones in Budd Inlet, West Bay,
Olympia, Washington (CGD13-04-035
signed August 12, 2004; CGD13-04-027
signed June 4, 2004; and CGD13-04-026
signed May 21, 2004). Unfortunately,
the May 2004 notice of proposed rule
making for 33 CFR 165.1321 was
published before the Coast Guard was
notified that Budd Inlet would be used
for military cargo loading operations.

Like the final rule we established for
the Blair and Sitcum Waterways, the
temporary final rules established in
Budd Inlet were established to protect
facilities used by vessels to load and/or
unload military cargo. Other than the
location, the restrictions and
requirements contained in these
temporary final rules were virtually
identical to the requirements
established in 33 CFR 165.1321 for the
Blair and Sitcum Waterways. Hence,
this proposed rule would amend 33 CFR
165.1321 by adding Budd Inlet,
Olympia, WA to the areas where
permanent security zones are
established for military cargo loading
operations. However, the Captain of the
Port will only enforce the security zones
established in 33 CFR 165.1321,
including the zone proposed for Budd
Inlet, after issuing a notice of
enforcement. Upon notice of suspension
of enforcement, all persons and vessels
are authorized to enter, move within
and exit this security zone. This
proposed rule is deemed necessary to
protect vital national security assets and
military cargo.

The Coast Guard proposes
establishing a security zone in the Budd
Inlet Security Zone which controls all
vessel movement in a limited portion of

Budd Inlet, West Bay, WA which
includes all waters enclosed by the
following points: 47°03’12” N,
122°25’21” W, which is approximately
the northwestern end of the fence line
enclosing Berth 1 at Port of Olympia;
then northerly to 47°03’15” N,
122°54’21” W, which is the approximate
300 feet north along the shoreline; then
westerly to 47°03"15” N, 122°54'26” W;
then southerly to 47°03’06” N,
122°54’26” W; then southeasterly to
47°03'03” N, 122°54’20” W, which is
approximately the end of the T-shaped
pier; then north to 47°03’01” N,
122°54’21” W, which is approximately
the southwestern corner of berth 1; then
northerly along the shoreline to the
point of origin. [Datum: NAD 1983.]

This proposed rule would be enforced
from time to time by the Captain of the
Port Puget Sound for such times before,
during, and after military cargo loading
and unloading as he or she deems
necessary to prevent damage or injury to
any vessel or waterfront facility, to
safeguard ports, harbors, territories, or
waters of the United States or to secure
the observance of the rights and
obligations of the United States. The
Captain of the Port Puget Sound will
cause notice of enforcement or
suspension of enforcement of this
security zone to be made by all
appropriate means to effect the widest
publicity among the affected segments
of the public, including Marine Safety
Office Puget Sound’s Internet Web page
located at http://www.uscg.mil/d13/
units/msopuget. In addition, Marine
Safety Office Puget Sound maintains a
telephone line that is manned 24-hours-
a-day, 7-days-a-week. The public can
contact Marine Safety Office Puget
Sound at (206) 217-6002 or (800) 688—
6664 to obtain information concerning
enforcement of this rule.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We expect the economic impact
of this rule to be so minimal that a full
Regulatory Evaluation under the
regulatory policies and procedures of
DHS is unnecessary. Although this
proposed rule would restrict access to
the regulated area, the effect of this
proposed rule would not be significant.
This expectation is based on the fact
that the regulated area established by

the rule would encompass a limited area
in Budd Inlet, Olympia, WA. In
addition, temporary final rules
established for past cargo loading and
unloading operations have only lasted
from a few days to over a week in
duration. Hence, the Coast Guard
expects that enforcement periods under
this proposed rule will be of similar
duration. Further, Coast Guard forces
will actively monitor and enforce the
Budd Inlet security zone and are
authorized by the Captain of the Port to
grant authorization to vessels to enter
this waterway. In addition, in certain
circumstances VTS may grant
authorization to enter, move within or
depart this waterway. In other words,
those vessels or persons who may be
impacted by this rule may request
permission to enter, move within or
depart this security zone. Finally, the
Coast Guard will cause a notice of
suspension of enforcement to be
published when cargo loading or
unloading operations have concluded.
For the above reasons, the Coast Guard
does not anticipate any significant
economic impact.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term ‘““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which may
be small entities: The owners or
operators of vessels intending to operate
near or anchor in the vicinity of Budd
Inlet.

This proposed rule would not have a
significant economic impact on a
substantial number of small entities for
the following reasons: (i) The security
zone is limited in size; (ii) designated
representatives of the Captain of the
Port may authorize access to the
security zone; (iii) security zone for any
given operation will effect the given
geographical location for a limited time;
(iv) the Coast Guard will make
notifications via maritime advisories so
mariners can adjust their plans
accordingly and (v) the Coast Guard will
cause a notice of suspension of
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enforcement to be published when cargo
loading or unloading operations have
concluded.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact one of the
points of contact listed under FOR
FURTHER INFORMATION CONTACT.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
have determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of

their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

The Coast Guard recognizes the rights
of Native American Tribes under the
Stevens Treaties. Moreover, the Coast
Guard is committed to working with
Tribal Governments to implement local
policies to mitigate tribal concerns. We
have determined that these security
zones and fishing rights protection need
not be incompatible. We have also
determined that this Proposed Rule does
not have tribal implications under
Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
Nevertheless, Indian tribes that have
questions concerning the provisions of
this proposed rule or options for
compliance are encourage to contact the
point of contact listed under FOR
FURTHER INFORMATION CONTACT.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211,

Actions Concerning Regulations That
Significantly Affect Energy Supply,

Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “‘significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

The Coast Guard’s preliminary review
indicates this proposed rule is
categorically excluded from further
environmental documentation under
figure 2—1, paragraph 34(g) of
Commandant Instruction M16475.1D.
The environmental analysis and
Categorical Exclusion Determination
will be prepared and be available in the
docket for inspection and copying
where indicated under ADDRESSES. All
standard environmental measures
remain in effect.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701; 50 U.S.C. 191, 195; 33 CFR
1.05-1(g), 6.04—1, 6.04—6, and 160.5; Pub. L.
107-295, 116 Stat. 2064; Department of
Homeland Security Delegation No. 0170.1.

2.In §165.1321, add paragraph(c)(3)
to read as follows:

§165.1321 Security Zone; Protection of
Military Cargo, Captain of the Port Zone
Puget Sound, WA.

* * * * *

(C) * *x %

(3) Budd Inlet Security Zone: The
Security Zone in Budd Inlet, West Bay,
Olympia, WA, includes all waters
enclosed by a line connecting the
following points: 47°03;"12” N,
122°2521” W, which is approximately
the northwestern end of the fence line
enclosing Berth 1 at Port of Olympia;
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then northerly to 47°03"15” N,
122°54’21” W, which is the approximate
300 feet north along the shoreline; then
westerly to 47°03"15” N, 122°54’26” W;
then southerly to 47°03’06” N,
122°54’26” W; then southeasterly to
47°03’03” N, 122°54’20” W, which is
approximately the end of the T-shaped
pier; then north to 47°03'01” N,
122°54’21” W, which is approximately
the southwestern corner of berth 1; then
northerly along the shoreline to the
point of origin. [Datum: NAD 1983.]

* * * * *

Dated: September 22, 2004.
Danny Ellis,

Captain, U.S. Coast Guard, Captain of the
Port, Puget Sound.

[FR Doc. 04—22744 Filed 10—-8—04; 8:45 am)]
BILLING CODE 4910-15-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

45 CFR Chapter XXV

Notice Inviting Preliminary Informal
Public Input in Advance of Learn and
Serve America Program Changes

AGENCY: Corporation for National and
Community Service.

ACTION: Request for comments and
notice of meetings.

SUMMARY: The Corporation for National
and Community Service (the
Corporation) invites the public to share
its views during two scheduled
conference calls and two scheduled
public meetings on issues related to
Learn and Serve America. In response to
Executive Order 13331, the
Corporation’s Board of Directors Grants
Management Task Force Report, and in
preparation for the expected round of
new funding in 2006, Learn and Serve
America is considering combining grant
guidelines, provisions, and regulations
into a single, streamlined document. We
are interested in public views about the
future of Learn and Serve America
programs and the ways in which those
programs have an impact on students,
communities, and the institutions that
operate programs. Some issues under
consideration include: Learn and Serve
America grant selection criteria,
intensity and duration of a participant’s
community service, the role of Learn
and Serve America grantees within
Unified State Plans, timing and
substance of Learn and Serve America
grant applications, and definitions of
key terms. The Corporation is also
interested in receiving input on
allowable subgrant types, project
expenditures, performance indicators

and evaluation requirements, grantee
reporting, intergenerational
participation, and program
sustainability and institutionalization.
DATES: Please submit written input to
the Corporation as soon as possible. We
will consider input as we begin
consideration of possible revisions to
the Learn and Serve America guidelines,
provisions and regulations and during
the drafting of a Notice of Proposed
Rulemaking. In addition, the
Corporation will hold two toll-free
conference calls and two public input
meetings. See SUPPLEMENTARY
INFORMATION for conference call and
input meeting information.

ADDRESSES: You may submit written
input to the Corporation by any of the
following methods:

(1) Electronically through the
Corporation’s e-mail address system to
LSADirections@cns.gov.

(2) By fax to (202) 565-2787,
Attention Amy Cohen, Director, Learn
and Serve America.

(3) By mail sent to: Corporation for
National and Community Service, Attn:
Amy Cohen, Director, Learn and Serve
America, 1201 New York Avenue NW.,
Room 9609, Washington, DC 20525.

(4) By hand delivery or by courier to
the Corporation’s mailroom at Room
6010 at the mail address given in
paragraph (3) above, between 9 a.m. and
4 p.m. Monday through Friday, except
Federal holidays.

Due to continued delays in the
Corporation’s receipt of mail, we
strongly encourage responses via e-mail
or fax.

FOR FURTHER INFORMATION CONTACT: For
further information about the substance
of this notice or to request this notice in
an alternative format for the visually
impaired, contact Amy Cohen at (202)
606—-5000, ext. 484; acohen@cns.gov.
For further information about the
conference calls, please refer to our
National Service-Learning
Clearinghouse Web site at http://
www.servicelearning.org or call Pat
Carpenter at (202) 606—5000, ext. 209;
pcarpenter@cns.gov. The TDD/TTY
number is (800) 833-3722.
SUPPLEMENTARY INFORMATION: For more
information on the Corporation, please
visit our Web site at http://
www.nationalservice.org. When
providing oral or written input on the
issues outlined above, please especially
consider the following questions:

Leveraging Corporation assistance:
How can we ensure that as many
educational institutions as possible
realize the benefits of community
service-learning through the programs
and services of the Corporation, and in

general improve the cost effectiveness
and efficiency of Corporation grants and
technical assistance? Should we grant
competitive preferences to organizations
that have never before received Learn
and Serve America funds? How should
these questions apply to grantees that
operate local programs directly and to
grantees that provide subgrants to others
to operate local programs?

Sustainability and
institutionalization: How can the
Corporation ensure that appropriate
steps are being taken to build service-
learning into the fabric of the
educational or community organization?
How can we ensure that Learn and
Serve America grantee and subgrantee
programs can continue to be successful
without Federal support? What are
appropriate components of grantee
“sustainability plans?”’ How should
these questions apply to grantees that
operate local programs directly; to
grantees that provide subgrants to others
to operate local programs?

Focusing on community needs: How
can the Corporation ensure that Federal
funds are used most effectively to meet
community needs and that all Learn and
Serve America participants make a
positive impact on community problems
and needs?

Duration and Intensity of service:
What policies should be adopted
concerning the intensity (i.e., service
hours per time period) and duration of
community service expected of Learn
and Serve America participants?

Selection Criteria: What criteria
should the Corporation use in selecting
grantees in its competitive Learn and
Serve America programs? Should Learn
and Serve America have two sets of
grant application and selection criteria:
one for consortia and grant
intermediaries (State Education
Agencies, Grant Making Entities, and
Higher Education Consortia), and one
for local programs? If so, what should
such separate criteria include?

Subgrants: What policies should
govern sub-granting? Should there be
limits on duration or on type of
subgrant? How many levels of
subgranting should be allowed?

Grant application and process: For
how many months before commencing
or continuing a project does a grantee
need to know that its application is
approved? For how many months before
commencing or continuing a project
does a grantee need to know that its
grant is awarded? What is a reasonable
amount of time needed to prepare an
application? In general, how can the
Corporation simplify and streamline its
grant application documents and
processes? In particular, can we
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simplify the application and process for
the second and third year grant
continuations?

Definitions: How should we define
“community needs?” How should we
define a Learn and Serve America
“participant” for elementary/secondary
education and for higher education
programs? How should we define a
“service hour?” How should we clarify
the definition of “youth and adult
volunteers”” who provide service along
with Learn and Serve America program
participants? How should we define a
“subgrantee?”” Should Grant Making
Entities (grantees that must serve
multiple states in order to be eligible for
funding) be defined as providing service
in two or more states from the beginning
of the grant, or prospectively at any
point during the grant period? Should
this definition be the same for School-
based and Community-based grantee
organizations?

Teacher Education Grants: Should we
require that Learn and Serve America
grantee teacher education programs
prepare prospective teachers to use
service-learning in their classroom/
teaching practices?

Intergenerational Activities: How
should the Corporation promote the use
of service-learning practices and models
that utilize multiple generations? For
example, should we require that Learn
and Serve America higher education
programs serving children include a
component in which children serve
with higher education student
participants?

Adult and Youth Volunteers: How
should the Corporation promote the
recruitment of adult and youth
volunteers who work with Learn and
Serve America participant students in
meeting community needs? How should
we encourage the participation of adult
volunteers who have particular
expertise in meeting the community
needs focused on by the Learn and
Serve America projects? How should we
encourage the participation of
elementary/secondary student
participants’ family members?

Community Organization
Partnerships: What steps should the
Corporation take to strengthen the role
of community organizations as partners
in Learn and Serve America projects?
What steps should we take to promote
greater participation of faith-based and
small community organizations?

Project Expenditures: Should Learn
and Serve America grantees be required
to include evaluation funding in their
project budgets, along with stipulation
of the scope and method of evaluations?
Should we require that web

conferencing capabilities be included in
the grant budget?

Performance measures and
evaluation: How can the Corporation
and its Learn and Serve America
grantees ensure that all Learn and Serve
America programs are setting and
achieving appropriate, measurable
performance outcome goals? Should we
require that Learn and Serve America
grantees and subgrantees establish and
meet a common set of outcome
measures? How can the Corporation
ensure that its grantees regularly and
effectively evaluate their service-
learning programs?

Unified State Plans: What role, if any,
should Learn and Serve America
grantees and subgrantees play within
the Corporation’s Unified State Plans?
How should Learn and Serve America
grantees and subgrantees be encouraged
to participate in Unified State Plans and
state-wide service conferences?

Conference Calls and Public Input
Meetings

The Corporation is planning two
conference calls and two public input
meetings in October. Please check our
National Service-Learning
Clearinghouse Web site at http://
www.servicelearning.org for further
information regarding these conference
calls and public input meetings or
contact Pat Carpenter at (202) 606—5000,
ext. 209 (pcarpenter@cns.gov).

Conference Calls

October 14—10:30 a.m.
October 15—3:30 p.m.

To register for the calls, please contact
Pat Carpenter at pcarpenter@cns.gov.
The time for both calls is eastern time.

Public Input Meetings

October 13 from 2—4 p.m. Rabb Room,
University College of Citizenship and
Public Service, Tufts University,
Medford, MA.

October 14 from noon-2 p.m. One
Dupont Circle, Conference Room C,
Level 1B, Washington, DC.

The time for both meetings is eastern
time. We strongly encourage you to
attend in person if you are in the Boston
and DC areas, and ask that you RSVP to
Pat Carpenter at pcarpenter@cns.gov.

Dated: October 7, 2004.
Frank R. Trinity,
General Counsel.
[FR Doc. 04-22951 Filed 10-8—-04; 8:45 am]
BILLING CODE 6050-$$-U

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 04-3055; MB Docket No. 04-380; RM-
11069]

Radio Broadcasting Services; Corydon
and Lanesville, IN

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Blue Chip Broadcasting
Licenses II, Ltd., licensee of Station
WGZB-FM, Corydon, Indiana proposing
the reallotment of Channel 243A from
Corydon, Indiana to Lanesville, Indiana,
as the community’s first local
transmission service, and the
modification of the license for Station
WGZB-FM to reflect the changes. The
coordinates for Channel 243A at
Lanesville are 38—12—-52 NL and 86—01—
00 WL, the same as those currently used
by WGZB-FM at Corydon.

DATES: Comments must be filed on or
before November 18, 2004, and reply
comments on or before December 3,
2004.

ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner’s counsel as follows:
Evan S. Henschel, Esq., Wiley Rein &
Fielding LLP, 1776 K Street NW.,
Washington, DC 20006.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
04-380, adopted September 23, 2004,
and released September 27, 2004. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals I, CY-A257, 445 Twelfth Street,
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1—
800—-378-3160 or hitp://
www.BCPIWEB.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
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Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR §1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
Part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Indiana, is amended
by removing Channel 243A at Corydon
and by adding Lanesville, Channel
243A.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04-22879 Filed 10-8-04; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[DA 04-3010; MB Docket No. 04-367; RM—
11070]

Radio Broadcasting Services; Genoa,
CO; Security, CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rulemaking
filed by Optima Communications, Inc.
requesting the substitution of Channel
288C2 for Channel 288C3 at Security,
Colorado and the modification of
Station KSKX(FM)’s license
accordingly. The coordinates for
Channel 288C2 at Security are 38—37-30
NL and 104-49-00 WL. There is a site
restriction 16.12 kilometers (10 miles)
southwest of the community. To
accommodate the proposal, petitioner
requests the substitution of Channel
291C3 for vacant Channel 288C3 at

Genoa, Colorado. The coordinates for
Channel 291C3 at Genoa are 39-15-35
NL and 103-17-15 WL with a site
restriction 18.4 kilometers (11.4 miles)
east of the community.

DATES: Comments must be filed on or
before November 15, 2004, and reply
comments on or before November 30,
2004.

ADDRESSES: Secretary, Federal
Communications Commission, 445
Twelfth Street, SW., Washington, DC
20554. In addition to filing comments
with the FCC, interested parties should
serve the petitioner as follows: Optima
Communications, Inc., c/o Mark N.
Lipp, Esq., Vinson & Elkins, L.L.P., The
Willard Office Building, 1455
Pennsylvania Avenue, NW.,
Washington, DC 20004—1008.

FOR FURTHER INFORMATION CONTACT:
Helen McLean, Media Bureau, (202)
418-2738.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MB Docket No.
367, adopted September 22, 2004, and
released September 24, 2004. The full
text of this Commission notice is
available for inspection and copying
during normal business hours in the
FCC’s Reference Information Center at
Portals II, CY-A257, 445 Twelfth Street,
SW., Washington, DC. This document
may also be purchased from the
Commission’s duplicating contractors,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone
1-800-378-3160 or http://
www.BCPIWEB.com.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio, Radio broadcasting.

For the reasons discussed in the
preamble, the Federal Communications
Commission proposes to amend 47 CFR
part 73 as follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 288C3 and by
adding Channel 291C3 at Genoa; by
removing Channel 288C3 and by adding
Channel 288C2 at Security.

Federal Communications Commission.
John A. Karousos,

Assistant Chief, Audio Division, Media
Bureau.

[FR Doc. 04—22880 Filed 10—-8—-04; 8:45 am)]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding on a
Petition To Delist the Ute Ladies’-
Tresses Orchid and Initiation of a
5-Year Review

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce a
90-day finding on a petition to remove
the Ute ladies’-tresses orchid
(Spiranthes diluvialis) from the Federal
List of Endangered and Threatened
Wildlife and Plants pursuant to the
Endangered Species Act of 1973, as
amended (Act). We find that the petition
presents substantial information and are
initiating a status review to determine if
delisting this species is warranted. We
are requesting submission of any new
information (best scientific and
commercial data) on the Ute ladies’-
tresses orchid since its original listing as
a threatened species in 1992.

Following this status review, we will
issue a 12-month finding on the petition
to delist. Because a status review is also
required for the 5-year review of listed
species under section 4(c)(2)(A) of the
Act, we are electing to prepare these
reviews simultaneously. At the
conclusion of these simultaneous
reviews, we will issue the 12-month
finding on the petition, as provided in
section 4(b)(3)(B) of the Act, and make
the requisite finding under section
4(c)(2)(B) of the Act based on the results
of the 5-year review.
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DATES: The 90-day finding announced
in this document was made on October
12, 2004. To be considered in the 12-
month finding on this petition or the 5-
year review, comments and information
should be submitted to us by December
13, 2004.

ADDRESSES: Comments, material,
information, or questions concerning
this petition and finding should be sent
to the Field Supervisor, U.S. Fish and
Wildlife Service, Ecological Services,
2369 West Orton Circle, Suite 50, West
Valley City, Utah 84119. The separate
petition finding, supporting data, and
comments are available for public
review, by appointment, during normal
business hours at the above address.
FOR FURTHER INFORMATION CONTACT: Mr.
Henry Maddux, Field Supervisor, U.S.
Fish and Wildlife Service, Ecological
Services, Utah Field Office, at the above
address or by telephone at 801-975—
3330.

SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to indicate that
the petitioned action may be warranted.
We are to base this finding on all
information available to us at the time
we make the finding. To the maximum
extent practicable, we must make this
finding within 90 days of receiving the
petition and publish a notice of the
finding promptly in the Federal
Register. Our standard for substantial
information with regard to a 90-day
petition finding is ““that amount of
information that would lead a
reasonable person to believe that the
measure proposed in the petition may
be warranted” (50 CFR 424.14(b)). When
a substantial finding is made, we are
required to promptly begin a review of
the status of the species, if one has not
already been initiated.

When considering an action for
listing, delisting, or reclassifying a
species, we are required to determine
whether a species is endangered or
threatened based on one or more of the
five listing factors as described at 50
CFR 424.11. These factors are given as—
(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range; (B)
overutilization for commercial,
recreational, scientific, or educational
purposes; (C) disease or predation; (D)
the inadequacy of existing regulatory
mechanisms; and (E) other natural or
manmade factors affecting the
continued existence of the species.

Delisting a species must be supported
by the best scientific and commercial
data available and only considered if
such data substantiates that the species
is neither endangered nor threatened for
one or more of the following reasons—
(1) The species is considered extinct; (2)
the species is considered to be
recovered; and/or (3) the original data
available when the species was listed, or
the interpretation of such data, were in
€ITor.

In 1992, we listed Ute ladies’-tresses
orchid (Spiranthes diluvialis) as
threatened (57 FR 2053). We made this
determination based upon the best
scientific and commercial information
available at the time. As stated and
documented in the final listing rule, this
action was taken, in part, because of
—(1) The threats of habitat loss and
modification and (2) the orchid’s small
population and low reproductive rate
make it vulnerable to other threats. We
did not designate critical habitat for Ute
ladies’-tresses orchid because such
action was not considered prudent at
the time. On May 10, 1996, we received
a petition from the Central Utah Water
Conservancy District to delist Ute
ladies’-tresses orchid pursuant to the
Act. A “Special Status Species Update”
for Ute ladies’-tresses orchid, dated
April 1996, accompanied the petition as
supporting information.

In response to the petitioner’s request
to delist Ute ladies’-tresses orchid, we
sent a letter to the petitioner on June 10,
1996, explaining our inability to act
upon the petitions due to the low
priorities assigned to delisting petitions
in our 1996 Listing Priority Guidance
(61 FR 24722, May 16, 1996). Prior to
1999, the Service listing budget
(including delistings, reclassifications,
and designations of critical habitat) was
underfunded, which meant that lower
tier priority actions went unaddressed.
Beginning in 1999, work on delisting
(including delisting petition findings)
was included in the line item for the
recovery program instead of the listing
program (64 FR 27596, May 20, 1999).
Since 1999, higher priority work has
further precluded our ability to act upon
this petition.

In making this finding we rely on
information provided by the petitioners
and evaluate that information in
accordance with 50 CFR 424.14(b). The
contents of this finding summarize that
information included in the petition and
which was available to us at the time of
the petition review. Our review for the
purposes of a so-called ““90-day” finding
under section 4(b)(3)(A) of the Act and
§424.14(b) of our regulations is limited
to a determination of whether the
information in the petition meets the

“substantial information” threshold. We
do not conduct additional research at
this point, nor do we subject the
petition to rigorous critical review.
Rather, as the Act and regulations
contemplate, at the 90-day finding, we
accept the petitioner’s sources and
characterizations of the information
unless we have specific information to
the contrary. Thus, in this finding, we
express no view as to the ultimate issue
of whether the species should be
delisted. We can come to a conclusion
on that issue only after a more thorough
review of the species’ status. In that
review, which will take approximately 9
more months, we will perform a
rigorous critical analysis of the best
available scientific information, not just
the information in the petition. We will
ensure that the data used to make our
determination as to the status of the
species is consistent with the Act and
the Information Quality Act (Pub. L.
106—554). We ask the public to submit
to us any pertinent information
concerning the status of or threats to
this species.

Discussion

The petition states that there is
substantial new information indicating
that the population size and distribution
are much larger than known at the time
of listing; there is more information on
life history and habitat needs, allowing
better management; and threats are not
as great in magnitude or imminence as
understood at the time of listing. The
petition was accompanied by a “Special
Species Status Update.” The Status
Update compiled, synthesized, and
described information from Service files
that had been acquired about Ute
ladies’-tresses orchid since it was listed.
Information included taxonomy and
genetics, reproductive biology and life
history, pollination, and population size
and distribution. The five listing factors
(as defined in section 4(a)(1) of the Act)
were then addressed using this new
information.

Since the date of the petition to delist,
additional information has been
acquired and provided to the Service. In
1995, the total estimated population size
was 20,500 individuals. With
discoveries since 1995, population
estimates have increased. The total
population size of Ute ladies’-tresses
orchid is currently estimated to be
60,000 individuals.

New occurrences have been
documented in Nebraska, Wyoming,
Washington, Idaho, Utah, and Colorado,
substantially increasing the known
range and estimated population size.
Monitoring of species numbers, certain
demographic parameters, and habitat
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characteristics has improved our
understanding of population
fluctuations, habitat preferences, and
threats to habitat conditions. Research
has continued on pollination biology,
genetics, and root-associated fungi.
Research and monitoring have been
conducted on the relationship of stream
flows, ground water levels, and stream
channel form to surfaces on which the
orchid occurs. All new information will
be considered and fully analyzed as part
of the species status review.
Finding

We have reviewed the petition and its
supporting documentation. We have
found that the petition presents
substantial information indicating that
delisting Ute ladies’-tresses orchid may
be warranted. As the petition to delist
asserts, new information acquired since
the orchid was listed indicates that
population size is greater than originally
known. While significant questions
remain about the actual size of
populations, requirements for seedling
establishment and recruitment, and
severity of impacts due to habitat
modifications such as water
development projects, we consider these
to be issues relevant to the listing
determination and warranting further
investigation. Accordingly, we believe it
is appropriate to consider this
information and any other new
information available about this species
and the threats it may face in a status
review. A status review is a component
of both the 12-month finding and the
five-year review; therefore, we will be
conducting these reviews
simultaneously.

Five-Year Review

Section 4(c)(2)(A) of the Act requires
that we conduct a review of listed
species at least once every 5 years. We
are then, under section 4(c)(2)(B) and
the provisions of subsection (a) and (b),
to determine, on the basis of such a
review, whether or not any species
should be removed from the List

(delisted), or reclassified from
endangered to threatened, or from
threatened to endangered. Our
regulations at 50 CFR 424.21 require
that we publish a notice in the Federal
Register announcing those species
currently under active review. This
notice announces our active review of
the Ute ladies’-tresses orchid.

Public Information Solicited

We are requesting information for
both the 12-month finding and the 5-
year review, as we are conducting these
reviews simultaneously.

When we make a finding that
substantial information exists to
indicate that listing or delisting a
species may be warranted, we are
required to promptly commence a
review of the status of the species. To
ensure that the status review is
complete and based on the best
available scientific and commercial
information, we are soliciting
information on Ute ladies’-tresses
orchid. This includes information on
taxonomy and genetics, reproductive
biology and life history, pollination,
population size, distribution, habitat
management, and the five listing factors
(including type and imminence of
threats). We request any additional
information, comments, and suggestions
from the public, other concerned
governmental agencies, Tribes, the
scientific community, industry or
environmental entities, or any other
interested parties concerning the status
of Ute ladies’-tresses orchid.

The 5-year review considers all new
information available at the time of the
review. This review will consider the
best scientific and commercial data that
has become available since the current
listing determination or most recent
status review. Categories of requested
information include (A) species biology,
including but not limited to population
trends, distribution, abundance,
demographics, and genetics; (B) habitat
conditions, including but not limited to
amount, distribution, and suitability; (C)

conservation measures that have been
implemented that benefit the species;
(D) threat status and trends; and (E)
other new information, data, or
corrections, including but not limited to
taxonomic or nomenclatural changes,
identification of erroneous information
contained in the List, and improved
analytical methods.

If you wish to comment for either the
12-month finding or the 5-year review,
you may submit your comments and
materials concerning this finding to the
Field Supervisor, U.S. Fish and Wildlife
Service, Utah Field Office (see
ADDRESSES section). Our practice is to
make comments, including names and
home addresses of respondents,
available for public review during
regular business hours. Respondents
may request that we withhold a
respondent’s identity, as allowable by
law. If you wish us to withhold your
name or address, you must state this
request prominently at the beginning of
your comment. However, we will not
consider anonymous comments. To the
extent consistent with applicable law,
we will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.
Comments and materials received will
be available for public inspection, by
appointment, during normal business
hours at the above address.

References Cited

A complete list of all references cited
in this finding is available, upon
request, from the U.S. Fish and Wildlife
Service, Utah Field Office (see
ADDRESSES section).

Authority: The authority for this action is
section 4 of the Act (16 U.S.C. 1531 et seq.).

Dated: September 29, 2004.

Paul Henne,

Acting Director, Fish and Wildlife Service.
[FR Doc. 04—22735 Filed 10—-8—-04; 8:45 am)]
BILLING CODE 4310-55-U
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DEPARTMENT OF AGRICULTURE
Forest Service

Notice of Madison—Beaverhead
Advisory Committee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meetings.

SUMMARY: Pursuant to the authorities in
the Federal Advisory Committee Act
(Pub. L. 92—463) and the Secure Rural
Schools and Community Self-
Determination Act of 2000 (Pub. L. 106—
393), the Beaverhead-Deerlodge
National Forest’s Madison-Beaverhead
Resource Advisory Committee will meet
on Tuesday, November 9, 2004, from
10a,m. until 4 p.m. in Ennis, Montana,
for a business meeting. The meeting is
open to the public.

DATES: Tuesday, November 9, 2004.

ADDRESSES: The meeting will be held at
the Forest Service office at 5 Forest
Service Road, Ennis, MT 59729.

FOR FURTHER INFORMATION CONTACT:
Thomas K. Reilly, Designated Forest
Official (DFO), Forest Supervisor,
Beaverhead-Deerlodge National Forest,
at (406) 683—3973.

SUPPLEMENTARY INFORMATION: Agenda
topics for these meetings include
hearing and deciding on proposals for
projects to fund under Title II of Pub. L.
106—393, hearing public comments, and
other business. If the meeting locations
change, notice will be posted in local
newspapers, including the Dillon
Tribune and The Montana Standard.

Dated: October 4, 2004.
Thomas K. Reilly,
Forest Supervisor.
[FR Doc. 04—22818 Filed 10-8—04; 8:45 am]|
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Integrated Resource Contracts FS—
2400-13 and FS-2400-13T

AGENCY: Forest Service, USDA.
ACTION: Notice; correction.

SUMMARY: The Forest Service published,
on October 5, 2004 (69 FR 59577), a
notice implementing interim Integrated
Resource Contracts, FS—2400-13, for use
when timber products are measured
after harvest, and FS—2400-13T, for use
when timber products are measured
before harvest. The statement that the
interim contracts became effective
immediately upon publication of the
notice in the Federal Register was
inadvertently omitted.

FOR FURTHER INFORMATION CONTACT:
Richard Fitzgerald, Forest Management
Staff, (202) 205-1753, or Lathrop Smith,
Forest Management Staff, (202) 205—
0858.

Correction: In the Federal Register
issue of October 5, 2004, in FR 04—
22338, page 59577, in the first column,
the DATES section is corrected to read as
follows:

DATES: Effective Date: The interim
Integrated Resource Contracts FS—2400-
13 and FS-2400-13T are effective on
October 5, 2004.

Comment Date: Comments must be
received in writing on or before
November 4, 2004.

ADDRESSES: Send written comments by
mail to USDA Forest Service, Director
Forest Management, 1400 Independence
Avenue, SW., Mail Stop 1103,
Washington, DC 20250-0003; via e-mail
to:
integratedresourcecontracts@fs.fed.us;
or via facsimile to (202) 205—1045.
Comments may also be submitted via
the World Wide Web Internet Web site
at: http://www.regulations.gov. All
comments including names and
addresses when provided are placed in
the record and are available for public
inspection and copying. The interim
Integrated Resource Contracts are
available for public review on the Forest
Service World Wide Web/Internet site
at: http://www.fs.fed.us/
forestmanagement/projects/
stewardship/contracts. Alternatively,
these can be viewed in the office of the
Director of Forest Management, Third
Floor, Northwest Wing, Yates Building,

201 14th Street, SW., Washington, DC.
Visitors are encouraged to call ahead to
(202) 205-0893 to facilitate entry into
the building.

Dated: October 5, 2004.
Frederick Norbury,

Associate Deputy Chief, National Forest
System.

[FR Doc. 04—22869 Filed 10—-8—04; 8:45 am)]
BILLING CODE 3410-11-P

ARCHITECTURAL AND
TRANSPORTATION BARRIERS
COMPLIANCE BOARD

Courthouse Access Advisory
Committee; Meeting

AGENCY: Architectural and
Transportation Barriers Compliance
Board.

ACTION: Notice of appointment of
advisory committee members and date
of first meeting.

SUMMARY: The Architectural and
Transportation Barriers Compliance
Board (Access Board) has decided to
establish an advisory committee to
advise the Board on issues related to the
accessibility of courthouses covered by
the Americans with Disabilities Act of
1990 and the Architectural Barriers Act
of 1968. The Courthouse Access
Advisory Committee (Committee)
includes organizations which represent
the interests affected by the accessibility
guidelines for courthouses. This notice
also announces the date, times and
location of the first Committee meeting,
which will be open to the public.
DATES: The first meeting of the
Committee is scheduled for November
4, 2004, beginning at 9 a.m. and ending
at 6 p.m.; and November 5, 2004
beginning at 9 a.m. and ending at 12
p.m.

ADDRESSES: The meeting will be held at
the Ronald Reagan Building,
Hemisphere A, 1300 Pennsylvania
Avenue, NW., Washington, DC 20004.
FOR FURTHER INFORMATION CONTACT:
Elizabeth Stewart, Office of General
Counsel, Architectural and
Transportation Barriers Compliance
Board, 1331 F Street, NW., suite 1000,
Washington, DC, 20004-1111.
Telephone number (202) 272-0042
(Voice); (202) 272—-0082 (TTY). E-mail
stewart@access-board.gov.
SUPPLEMENTARY INFORMATION:
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Availability of Copies and Electronic
Access

Single copies of this publication may
be obtained at no cost by calling the
Access Board’s automated publications
order line (202) 272-0080, by pressing
2 on the telephone keypad, then
pressing 1, and requesting publication
S—51 (Courthouse Access Advisory
Committee notice). Persons using a TTY
should call (202) 272—0082. Please
record a name, address, telephone
number and request publication S-51.
This document is available in alternate
formats upon request. Persons who want
a copy in an alternate format should
specify the type of format (cassette tape,
Braille, large print, or computer disk).
This document is also available on the
Board’s Internet site (http://www.access-
board.gov/caac.htm).

Courthouse Access Advisory Committee

In February of this year, the Access
Board announced that it will undertake
outreach activities that highlight
accessibility within a particular sphere
or focus area. Outreach efforts will aim
to increase awareness of a particular
aspect of accessibility through
partnerships with interested
stakeholders and the development and
distribution of information and
guidance materials. The goal of this
program is to increase the visibility of
different facets of accessibility in a
manner that supplements the Board’s
technical assistance and training
programs, builds partnerships with
other entities, improves compliance
with access requirements, and
showcases best practices for accessible
design. In choosing access to
courthouses as its first focus topic, the
Board gave priority to an area that has
been problematic or not well
understood and where supplementary
guidance is needed. Access to courts
was highlighted in May when the U.S.
Supreme Court ruled that individuals
may sue states under Title II of the
Americans with Disabilities Act for
failing to provide access to courts.?

As part of the outreach efforts on
courthouse accessibility, the Access
Board is establishing a Federal advisory
committee to advise the Access Board
on issues related to the accessibility of
courthouses, particularly courtrooms,
including best practices, design
solutions, promotion of accessible
features, educational opportunities, and
the gathering of information on existing
barriers, practices, recommendations,
and guidelines.

1Tennessee vs. Lane, 158 L.Ed. 820 (2004)

On June 25, 2004, the Access Board
published a notice of intent to establish
an advisory committee to advise the
Board on issues related to the
accessibility of courthouses covered by
the Americans with Disabilities Act of
1990 and the Architectural Barriers Act
of 1968. (69 FR 35578) The notice
identified the interests that are likely to
be significantly affected by issues
relating to courthouse accessibility:
courthouse designers; judges and court
administrators; Federal, State and local
government agencies; standards-setting
organizations; organizations
representing the access needs of
individuals with disabilities; and other
persons affected by courthouse
accessibility.

Over 60 nominations were submitted.
Over one third of the applications were
from individuals or organizations
representing persons with disabilities.
Another third of the applications were
from State and local governments; six
applications were from Federal entities;
several applications were from major
code groups and the remainder were
from architects, lift manufacturers and
distributors, or others with an interest in
courthouse accessibility. For the reasons
stated in the notice of intent, the Access
Board has determined that establishing
the Courthouse Access Advisory
Committee is necessary and in the
public interest. The Access Board has
appointed 31 members to the Committee
from the following organizations:

Accessibility Equipment Manufacturers
Association,

Administrative Office of the U.S. Courts,

American Institute of Architects,

Board of Governors, American Bar
Association,

California Administrative Office of the
Courts,

Committee on Persons with Disabilities
in the Legal Profession, Arizona State
Bar Association,

Conference of State Court
Administrators,

Cook Co. Government Office of Capital
Planning and Policy,

David Calvert, PA,

Disabilities Law Project,

General Services Administration,

HDR Architecture, Inc.,

Hellmuth, Obata and Kassabaum, Inc.,

International Code Council,

Michael Graves & Associates,

Montana Advocacy Program,

National Association for Court
Management,

National Center for State Courts,

National Fire Protection Association,

New Hampshire Governor’s
Commission on Disability,

Ninth Circuit for the U.S. Courts,

Paralyzed Veterans of America,
Phillips Swager Associates,
Securities and Facilities Committee,

United States Judicial Conference,

Self Help for Hard of Hearing,

T.L. Shield & Associates,

Tenth Judicial Circuit Court of Florida,
U.S. Department of Justice,

United Spinal Association,

Vertical Mobility Division, and
Western Law Center for Disability

Rights.

The Access Board regrets being
unable to accommodate all requests for
membership on the Committee. In order
to keep the Committee to a size that can
be effective, it was necessary to limit
membership. It is also desirable to have
balance among members of the
Committee representing different
interests, such as disability
organizations and court administration.
The membership of this Committee
represents each of these vested interests.

Committee meetings will be open to
the public and interested persons can
attend the meetings and communicate
their views. Members of the public will
have an opportunity to address the
Committee on issues of interest to them
and the Committee. Historically,
advisory committees establish
subcommittees to address specific
issues. Members of groups or
individuals who are not members of the
Committee may have an opportunity to
participate on these subcommittees. The
Access Board believes that participation
of this kind can be very valuable for the
advisory committee process.

The meeting will be held at a site
accessible to individuals with
disabilities. Real-time captioning will be
provided. Individuals who require sign
language interpreters should contact
Elizabeth Stewart by October 22, 2004.
Decisions with respect to future
meetings will be made at the first
meeting. Notices of future meetings will
be published the Federal Register.

Lawrence W. Roffee,

Executive Director.

[FR Doc. 04—22856 Filed 10—-8—04; 8:45 am)]
BILLING CODE 8150-01-P

DEPARTMENT OF COMMERCE

Bureau of the Census
[Docket No. 040907254-4254—-01]

Current Industrial Reports—MQ315A,
Apparel

AGENCY: Bureau of the Census,
Commerce.
ACTION: Notice and request for
comments.
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SUMMARY: The Bureau of the Census
(Census Bureau) proposes to expand its
Current Industrial Reports survey,
MQ315A, Apparel, to include the
production of socks. The survey
currently provides estimates for a
number of types of garments but does
not include socks. Because of interest
among some policymakers to measure
the economic impact of imported socks
on domestic producers, the Census
Bureau anticipates appropriated funds
being made available in its Fiscal Year
2005 budget for the collection of data on
socks. If funds are made available, we
will add socks to the survey for the 2004
reference year and manufacturers of
socks will be asked to provide data on
the quantity and value of socks they
shipped, by fiber type and size category.
If funds are not made available, we will
not expand the survey to include
producers of socks but will conduct the
survey with its current definitions and
coverage. We expect the survey mailing
to occur at the end of December 2004.
DATES: Written comments on this notice
must be submitted on or before
November 12, 2004.

ADDRESSES: Direct all written comments
to the Director, U.S. Census Bureau,
Room 2049, Federal Building 3,
Washington, DC 20233.

FOR FURTHER INFORMATION CONTACT: Judy
M. Dodds, Assistant Division Chief,
Census and Related Programs,
Manufacturing and Construction
Division, on (301) 763-4587 or by e-
mail at judy.m.dodds@census.gov.
SUPPLEMENTARY INFORMATION: The
Census Bureau is authorized to conduct
surveys necessary to furnish current
data on subjects covered by the major
censuses authorized by Title 13, United
States Code (U.S.C.), Section 182. Data
collected in the MQ315A survey is
within the general scope, type, and
character of inquiries covered in the
Economic Census authorized by Title
13, U.S.C., Section 131. The Census
Bureau is also authorized to collect and
publish quarterly statistics relating to
domestic apparel and textile industries
(Title 13, U.S.C., Section 81). The
MQ315A is conducted quarterly but has
an annual mailing which normally
collects information from small
producers. For survey 2004 we would
include all producers of socks in this
annual supplement to the quarterly
survey.

Published estimates from the
MQ315A, Apparel, are used by a variety
of private business and trade
associations. They are a major source of
information about industries that may
be impacted by foreign trade. At the
present time, manufacturers of socks are

not included in the MQ315A survey.
This one-time expansion of MQ315A to
include socks will result in quantity and
value data for policymakers studying
the industry.

Taking into consideration any
comments we receive, we will make the
decision whether or not to expand the
survey for 2004 based on our budget
status at the time of the survey mailing
in December. As stated previously, if
funds are not available and we decide
not to expand the survey, we will
conduct the annual supplemental
mailing of the MQ315A, Apparel, with
its existing OMB approval using the
current definitions and industry
coverage.

Paperwork Reduction Act

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to
requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
current valid Office of Management and
Budget (OMB) control number. In
accordance with the PRA, 44 U.S.C.,
Chapter 35, the OMB approved the
Current industrial Reports—“MQ315A,
Apparel”’, under OMB Control Number
0607-0395. The total burden hours
associated with OMB Control Number
0607—0395 are 14,956 hours. We will
provide copies of each form upon
written request to the Director, U.S.
Census Bureau, Washington, DC 20233—
0001.

Dated: October 5, 2004.
Charles Louis Kincannon,
Director, Bureau of the Census.
[FR Doc. 04—22854 Filed 10-8—04; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-791-819]

Notice of Final Determination of Sales
at Less Than Fair Value: Certain
Aluminum Plate From South Africa

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final determination of
sales at less than fair value.

SUMMARY: On May 21, 2004, the
Department of Commerce published its
preliminary determination of sales at
less than fair value of certain aluminum
plate from South Africa. The period of

investigation is October 1, 2002, through
September 30, 2003.

Based on our analysis of the
comments received, we have made
changes in the margin calculations.
Therefore, the final determination
differs from the preliminary
determination. The final weighted-
average dumping margin for the
investigated company is listed below in
the section entitled “Final
Determination Margins.”

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT:
Rebecca Trainor or Kate Johnson, AD/
CVD Enforcement Office 2, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—4007 or (202) 482—
4929, respectively.

SUPPLEMENTARY INFORMATION:
Final Determination

We determine that certain aluminum
plate from South Africa is being, or is
likely to be, sold in the United States at
less-than-fair-value (LTFV), as provided
in section 735 of the Act.

Case History

The preliminary determination in this
investigation was published on May 21,
2004. See Notice of Preliminary
Determination of Sales at Less Than
Fair Value: Certain Aluminum Plate
from South Africa, 69 FR 29262
(Preliminary Determination).

During the period May 24—27 and
June 7—11, 2004, we conducted the
sales and cost verifications,
respectively, of the questionnaire
responses of Hulett Aluminium (Pty)
Ltd. (Hulett), the sole respondent in this
case.

On June 3, 2004, we postponed the
final determination until October 4,
2004. See Notice of Postponement of
Final Antidumping Duty Determination:
Certain Aluminum Plate from South
Africa, 69 FR 31346. On June 21, 2004,
the petitioner, Alcoa Inc., requested a
hearing. We received case and rebuttal
briefs on July 28, 2004, and August 10,
2004, respectively, from the petitioner
and Hulett. On August 23, 2004, the
petitioner withdrew its request for a
hearing.

Scope of Investigation

The merchandise covered by this
investigation is 6000 series aluminum
alloy, flat surface, rolled plate, whether
in coils or cut-to-length forms, that is
rectangular in cross section with or
without rounded corners and with a
thickness of not less than .250 inches
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(6.3 millimeters). 6000 Series
Aluminum Rolled Plate is defined by
the Aluminum Association, Inc.

Excluded from the scope of this
investigation are extruded aluminum
products and tread plate.

The merchandise subject to this
investigation is currently classifiable
under subheading 7606.12.3030 of the
Harmonized Tariff Schedule of the
United States (HTS). Although the HTS
subheading is provided for convenience
and customs purposes, our written
description of the scope of this
investigation is dispositive.

Period of Investigation

The period of investigation is October
1, 2002, through September 30, 2003.

Analysis of Comments Received

All issues raised in the case briefs by
parties to this proceeding and to which
we have responded are listed in the
Appendix to this notice and addressed
in the “Issues and Decision
Memorandum’ (Decision
Memorandum) from Gary Taverman,
Acting Deputy Assistant Secretary for
Import Administration, to Jeffrey May,
Acting Assistant Secretary for Import
Administration, dated October 4, 2004,
which is adopted by this notice. Parties
can find a complete discussion of the
issues raised in this investigation and
the corresponding recommendations in
this public memorandum, which is on
file in the Central Records Unit, room
B—-099 of the main Commerce Building.
In addition, a complete version of the
Decision Memorandum can be accessed
directly on the Web at http://
ia.ita.doc.gov/frn/index.html. The paper
copy and electronic version of the
Decision Memorandum are identical in
content.

Changes Since the Preliminary
Determination

Based on our analysis of the
comments received and our findings at
verification, we have made certain
changes to the margin calculations. For
a discussion of these changes, see the
“Margin Calculations” section of the
Decision Memorandum.

Verification

As provided in section 782(i) of the
Act, we verified the information
submitted by the respondent for use in
our final determination. We used
standard verification procedures
including examination of relevant
accounting and production records, and
original source documents provided by
the respondent.

Final Determination Margins

The weighted-average dumping
margins are as follows:

Manufacturer/exporter (;'Yé?é%wt)
Hulett Aluminium (Pty) Ltd. ........ 3.51
All Others .....ccooeeceeieieeeceeees 3.51

In accordance with section
735(c)(5)(A), we have based the ““all
others” rate on the dumping margin
found for the producer/exporter
investigated in this proceeding, Hulett.

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, we are directing
U.S. Customs and Border Protection
(CBP) to continue to suspend
liquidation of all entries of certain
aluminum plate from South Africa that
are entered, or withdrawn from
warehouse, for consumption on or after
May 21, 2004, the publication date of
the preliminary determination in the
Federal Register. CBP shall continue to
require a cash deposit or the posting of
a bond based on the estimated
weighted-average dumping margin
shown above. The suspension of
liquidation instructions will remain in
effect until further notice.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the
International Trade Commission (ITC) of
our determination. As our final
determination is affirmative, the ITC
will determine within 45 days whether
these imports are causing material
injury, or threat of material injury, to an
industry in the United States. If the ITC
determines that material injury or threat
of injury does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing CBP
officials to assess antidumping duties on
all imports of the subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the effective
date of the suspension of liquidation.

This notice serves as the only
reminder to parties subject to
administrative protective order (APO) of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply

with the regulations and the terms of an
APO is a sanctionable violation.

We are issuing and publishing this
determination and notice in accordance
with sections 735(d) and 777(i) of the
Act.

Dated: October 4, 2004.
Jeffrey May,

Acting Assistant Secretary for Import
Administration.

Appendix—Issues in the Decision
Memorandum

Comments

Comment 1: Decline of the U.S. Dollar
Against the South African Rand.

Comment 2: Offsets for Non-Dumped
Comparisons.

Comment 3: SACD Storage Fee.

[FR Doc. E4—-2573 Filed 10-8-04; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-337-806]

Individually Quick Frozen Red
Raspberries From Chile; Extension of
Time Limit for the Final Results of the
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limit.

SUMMARY: The Department of Commerce
is extending the time limit for the final
results of the administrative review of
the antidumping duty order on
individually quick frozen red
raspberries from Chile. The period of
review is December 31, 2001, through
June 30, 2003. This extension is made
pursuant to section 751(a)(3)(A) of the
Tariff Act of 1930, as amended by the
Uruguay Round Agreements Act.
EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT: Cole
Kyle or Yasmin Bordas, Office 1, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230; at
telephone (202) 482-1503 and (202)
482-3813, respectively.

Background

On August 6, 2004, the Department of
Commerce (“‘the Department”)
published the preliminary results of the
administrative review of the
antidumping duty order on individually
quick frozen red raspberries from Chile
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covering the period December 31, 2001,
through June 30, 2003 (69 FR 47869).
The final results for the antidumping
duty administrative review of
individually quick frozen red
raspberries from Chile are currently due
no later than December 6, 2004.

Extension of Time Limits for Final
Results

Section 751(a)(3)(A) of the Tariff Act
of 1930, as amended by the Uruguay
Round Agreements Act (“the Act”),
requires the Department to issue the
preliminary results of an administrative
review within 245 days after the last day
of the anniversary month of an
antidumping duty order for which a
review is requested and issue the final
results within 120 days after the date on
which the preliminary results are
published. However, if it is not
practicable to complete the review
within the time period, section
751(a)(3)(A) of the Act allows the
Department to extend these deadlines to
a maximum of 365 days and 180 days,
respectively.

The Department recently received
case briefs from the parties involved in
this administrative review. The written
arguments submitted in the case briefs
include complicated issues involving
the Department’s cost of production
methodologies in this case. It is not
practicable to complete this review
within the originally anticipated time
limit (i.e., by December 6, 2004),
because we need additional time to
analyze the written arguments.
Therefore, the Department is extending
the time limit for completion of the final
results to no later than February 2, 2005,
in accordance with section 751(a)(3)(A)
of the Act.

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i)(1) of the Act.

Dated: October 5, 2004.

Jeffrey May,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E4—2574 Filed 10-8-04; 8:45 am]|

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-867]

Certain Automotive Replacement
Glass Windshields From the People’s
Republic of China: Notice of Partial
Rescission of the Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: On May 27, 2004, in response
to timely requests from respondents
subject to the order on certain
automotive replacement glass (“ARG”)
windshields from the People’s Republic
of China (“PRC”), in accordance with
section 751(a) of the Tariff Act of 1930,
as amended (“the Act”), the Department
of Commerce (“Department”’) published
in the Federal Register a notice of
initiation of this antidumping duty
administrative review of sales by certain
exporters/producers. See Initiation of
Antidumping and Countervailing Duty
Administrative Reviews and Request for
Revocation in Part, 69 FR 30282 (May
27, 2004) (“Initiation Notice”). Because
Dongguan Kongwan Automobile Glass,
Ltd. (“Dongguan Kongwan”’), Peaceful
City, Ltd. (“Peaceful City”’), and Fuyao
Glass Industry Group Company, Ltd.
(“Fuyao”) have withdrawn their
requests for administrative review and
the petitioners did not request an
administrative review of these
exporters, the Department is rescinding
this review of sales by Dongguan
Kongwan, Peaceful City, and Fuyao in
accordance with 19 CFR 351.213(d)(1).
The Department is now publishing its
determination to rescind the review of
sales of subject merchandise by
Dongguan Kongwan, Peaceful City, and
Fuyao for the period of review.

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT:
Robert Bolling or Jon Freed, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW., Washington, DC 20230;
telephone: (202) 482—3434, (202) 482—
3818, respectively.

SUPPLEMENTARY INFORMATION:
Background

On April 4, 2002, the Department
published in the Federal Register the
antidumping duty order on ARG
windshields from PRC. See
Antidumping Duty Order: Automotive
Replacement Glass Windshields From
the People’s Republic of China, 67 FR
16087 (April 4, 2002). On April 1, 2004,

the Department published a notice of
opportunity to request an administrative
review of the antidumping duty order
on ARG windshields from the PRC for
the period April 1, 2003, through March
31, 2004. See Antidumping or
Countervailing Duty Order, Finding, or
Suspended Investigation: Opportunity
to Request Administrative Review, 69
FR 17129 (April 1, 2004). On April 24,
2004, Dongguan Kongwan and Peaceful
City requested an administrative review
of its sales to the United States during
the period of review (“POR”’). On April
26, 2004, Fuyao requested an
administrative review of its sales to the
United States during the POR. The
petitioners in the original investigation
did not request an administrative review
of any parties. On May 27, 2004, the
Department published in the Federal
Register a notice of the initiation of the
antidumping duty administrative review
of ARG from the PRC for the period
April 1, 2003 through March 31, 2004.
See Initiation Notice.

On June 14, 2003, the Department
issued antidumping duty questionnaires
to the respondents, including Dongguan
Kongwan, Peaceful City, and Fuyao. On
July 8, 2004, Fuyao submitted a letter to
the Department withdrawing its request
for an administrative review of sales and
entries of subject merchandise it
exported. On July 12, 2004, Dongguan
Kongwan and Peaceful City submitted a
letter to the Department withdrawing
their requests for an administrative
review of sales and entries of subject
merchandise which they exported.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if a party that requested a review
withdraws the request within 90 days of
the date of publication of notice of
initiation of requested review.
Dongguan Kongwan, Peaceful City, and
Fuyao withdrew their respective
requests for review within the 90-day
time limit and no other party requested
reviews with respect to these
companies. Accordingly, we are
rescinding this administrative review as
to those companies and will issue
appropriate assessment instructions to
the U.S. Bureau of Customs and Border
Protection with respect to exports from
Dongguan Kongwan, Peaceful City, and
Fuyao for the period April 1, 2003,
through March 31, 2004. The
Department will continue its review of
other exporters/producers as announced
in the Initiation Notice. See 69 FR
30282.

This notice serves as a reminder to
parties subject to administrative
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protective order (“APO”) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of APO
is a sanctionable violation.

This determination is issued in
accordance with 19 CFR 351.213(d)(4)
and section 777(i)(1) of the Act.

Dated: September 29, 2004.
Jeffrey A. May,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. E4—2567 Filed 10—-8—04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-423-808, A-475-822, A-580-831]

Stainless Steel Plate in Coils From
Belgium, ltaly, and the Republic of
Korea; Extension of Final Results of
Expedited Sunset Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for final results of expedited sunset
reviews: stainless steel plate in coils
from Belgium, Italy, and the Republic of
Korea.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for its final results in the
expedited sunset reviews of the
antidumping duty orders on stainless
steel plate in coils from Belgium, Italy,
and the Republic of Korea. Based on
adequate responses from the domestic
interested parties and inadequate
responses from respondent interested
parties, the Department is conducting
expedited sunset reviews to determine
whether revocation of the antidumping
duty orders would lead to the
continuation or recurrence of dumping.
As a result of this extension, the
Department intends to issue final results
of these sunset reviews on or about
October 15, 2004.

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT:
Hilary E. Sadler, Esq., Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482—-4340.

Extension of Final Results

On April 1, 2004, the Department
published its notice of initiation of
sunset reviews of the antidumping duty
orders on stainless steel plate in coils
from Belgium, Italy, and the Republic of
Korea. See Initiation of Five-Year
(Sunset) Reviews, 69 FR 17129 (April 1,
2004). The Department determined that
it would conduct expedited sunset
reviews of these antidumping duty
orders based on responses from the
domestic interested parties and no
responses from the respondent
interested parties to the notice of
initiation. The Department’s final
results of these reviews were scheduled
for July 30, 2004 and extended to
August 30, 2004. The Department,
however, needs additional time to
consider issues related to the
appropriate margin(s) of dumping likely
to prevail if the orders are revoked.
Therefore, the Department intends to
issue the final results on or about
October 15, 2004, in accordance with
section 777(i)(1) of the Tariff Act of
1930, as amended.

Dated: September 29, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—2568 Filed 10-8—04; 8:45 am]
BILLING CODE 3510-DS—P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-428-825, A-475-824, A-588-845, A-580-
834, C-580-835, A-583-831, A-412-818]

Stainless Steel Sheet and Strip in Coils
From Germany, Italy, Japan, Korea,
Taiwan and the United Kingdom;
Extension of Time Limit for the Final
Results of Sunset Reviews of
Antidumping and Countervailing Duty
Orders

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for the final results of sunset reviews of
antidumping and countervailing duty
orders: Stainless steel sheet and strip in
coils from Germany, Italy, Japan, Korea,
Taiwan and the United Kingdom.

SUMMARY: The Department of Commerce
(“the Department”) is extending the
time limit for its final results in the
sunset reviews of the antidumping duty
orders on stainless steel sheet and strip
in coils (““SSSS”) from Germany, Italy,
Japan, Korea, Taiwan and the United
Kingdom, and the countervailing duty

order on SSSS from Korea. The
Department intends to issue final results
of these sunset reviews on or about
November 15, 2004.

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT:
Martha Douthit or Hilary Sadler, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street & Constitution
Avenue, NW., Washington, DC 20230;
telephone: (202) 482-5050.

Extension of Final Results of Reviews

On June 1, 2004, the Department
initiated sunset reviews of the
antidumping duty orders on SSSS from
Germany, Italy, Japan, Korea, Taiwan
and the United Kingdom, and the
countervailing duty order on SSSS from
Korea. See Initiation of Five-Year
(Sunset) Reviews, 69 FR 30874 (June 1,
2004). The Department, in these
proceedings, determined that it would
conduct expedited sunset reviews of
these orders based on inadequate
responses to the notice of initiation from
respondent interested parties. The
Department’s final results of these
reviews were scheduled for September
29, 2004. The Department, however,
needs additional time to: Consider
issues related to the appropriate
margin(s) of dumping likely to prevail if
the order is revoked which the
Department will provide to the
International Trade Commission, with
respect to the antidumping duty orders
on SSSS from Germany, Italy, Korea,
Taiwan and the United Kingdom; take
into account the large number of
companies, with respect to the
antidumping order on SSSS from Japan;
and address the large number of issues
and companies, with respect to the
countervailing duty order on SSSS from
Korea. Thus, the Department intends to
issue the final results on or about
November 15, 2004, in accordance with
sections 751(c)(5)(B) and 751(c)(5)(C)(i),
(ii) and (iii) of the Tariff Act of 1930, as
amended.

Dated: September 29, 2004.
James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4—2564 Filed 10-8-04; 8:45 am]|
BILLING CODE 3510-DS-P
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DEPARTMENT OF COMMERCE

International Trade Administration
[C-351-829]

Agreement Suspending the
Countervailing Duty Investigation on
Hot-Rolled Flat-Rolled Carbon-Quality
Steel From Brazil; Correction to the
Notice of Termination of Suspension
Agreement and Notice of
Countervailing Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Correction to notice of
termination and notice of countervailing
duty order.

EFFECTIVE DATE: October 12, 2004.

FOR FURTHER INFORMATION CONTACT:
Sally Gannon or Jonathan Herzog, Office
of Policy and Negotiations, Bilateral
Agreements Unit, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone (202) 482-0162 or (202) 482—
4271, respectively.

Background

On September 17, 2004, the
Department of Commerce (“the
Department”) published in the Federal
Register notice of the termination of the
Agreement Suspending the
Countervailing Duty Investigation on
Hot-Rolled Flat-Rolled Carbon-Quality
Steel from Brazil and notice of
countervailing duty order. See
Agreement Suspending the
Countervailing Duty Investigation on
Hot-Rolled Flat-Rolled Carbon-Quality
Steel from Brazil; Termination of
Suspension Agreement and Notice of
Countervailing Duty Order, 69 FR 56040
(September 17, 2004) (“Termination
Notice”). In the Termination Notice, the
Department inadvertently listed
separate countervailing duty ad valorem
rates for Usinas Siderurgicas de Minas
Gerais, S.A. (“USIMINAS”’) and
Companhia Siderurgic Paulista
(“COSIPA”). See Termination Notice, 69
FR at 56043. However, in the final
determination of the underlying
countervailing duty investigation, the
Department determined USIMINAS and
COSIPA to be affiliated under section
771(33)(E) of the Tariff Act of 1930, as
amended (“the Act”), and calculated a
single countervailing duty rate for both
companies (e.g., USIMINAS/COSIPA).
See Final Affirmative Countervailing
Duty Determination: Certain Hot-Rolled
Flat-Rolled Carbon-Quality Steel
Products From Brazil, 64 FR 38742,

38744 & 38755 (July 19, 1999).
Therefore, the final countervailing duty
ad valorem rate and cash deposit rate
for USIMINAS/COSIPA is as follows:

Net subsidy

Manufacturer/exporter rate percent

USIMINAS/COSIPA 9.67

This notice is published in
accordance with sections 704(i) and
777(1) of the Act. This order is
published in accordance with section
706(a) of the Act.

Dated: September 28, 2004.

James J. Jochum,

Assistant Secretary for Import
Administration.

[FR Doc. E4-2565 Filed 10—8-04; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
Patent and Trademark Office
Recording Assignments

ACTION: Proposed collection; comment
request.

SUMMARY: The United States Patent and
Trademark Office (USPTQ), as part of its
continuing effort to reduce paperwork
and respondent burden, invites the
general public and other Federal
agencies to take this opportunity to
comment on the continuing information
collection, as required by the Paperwork
Reduction Act of 1995, Public Law 104—
13 (44 U.S.C. 3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before December 13,
2004.

ADDRESSES: You may submit comments
by any of the following methods:

e E-mail: Susan.Brown@uspto.gov.
Include “0651-0027 comment” in the
subject line of the message.

e Fax: 703—-308-7407, marked to the
attention of Susan Brown.

e Mail: Susan K. Brown, Records
Officer, Office of the Chief Information
Officer, Office of Data Architecture and
Services, Data Administration Division,
U.S. Patent and Trademark Office, P.O.
Box 1450, Alexandria, VA 22313-1450.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Joyce R. Johnson,
Manager, Assignment Division, Mail
Stop 1450, U.S. Patent and Trademark
Office, P.O. Box 1450, Alexandria, VA
22313-1450; by telephone at (703) 308—
9706; or by e-mail at
Joyce.Johnson@uspto.gov.

SUPPLEMENTARY INFORMATION

1. Abstract

This collection of information is
required by 35 U.S.C. 261 and 262 for
patents and 15 U.S.C. 1057 and 1060 of
the Trademark Act of 1946 for
trademarks. These statutes permit the
United States Patent and Trademark
Office (USPTO) to record patent and
trademark assignment documents,
including transfers of properties (i.e.
patents and trademarks), liens, licenses,
assignments of interest, security
interests, mergers, and explanations of
transactions or other documents that
record the transfer of ownership of a
particular patent or trademark property
from one party to another. Assignments
are recorded for applications, patents,
and trademark registrations.

The USPTO administers these statutes
through 37 CFR part 3 (3.1-3.85) for
patents and trademarks, and also 37
CFR 2.146 and 2.171 for trademarks.
These rules permit the public,
corporations, other federal agencies, and
Government-owned or Government-
controlled corporations to submit patent
and trademark assignment documents
and other documents related to title
transfers to the USPTO to be recorded.
In accordance with 37 CFR 3.54, the
recording of an assignment document by
the USPTO is an administrative action
and not a determination of the validity
of the document or of the effect that the
document has on the title to an
application, patent, or trademark.

Once the assignment documents are
recorded, they are available for public
inspection. The only exceptions are
those documents that are sealed under
secrecy orders according to 37 CFR 3.58
or related to unpublished patent
applications maintained in confidence
under 35 U.S.C. 122. The public uses
these records to conduct ownership and
chain-of-title searches. The public may
view these records either at the USPTO
or at the National Archives and Records
Administration, depending on the date
they were recorded. The public may
also search patent and trademark
assignment information online through
the USPTO Web site at http://
www.uspto.gov.

In order to assist the public in
submitting assignment documents for
recording, the USPTO developed patent
and trademark assignment cover sheets
that capture all of the necessary data for
accurately recording various assignment
documents. To record an assignment,
the respondent must submit an
appropriate cover sheet along with the
assignment documents to be recorded.
The USPTO provides two paper forms
for this purpose, the Patent Recordation
Form Cover Sheet (PTO-1595) and the
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Trademark Recordation Form Cover
Sheet (PTO-1594).

Customers may file patent assignment
recordation requests electronically using
the Electronic Filing System (EFS)
software developed by the USPTO for
secure transmission of patent
applications and related documents
over the internet. Customers who
submit patent assignment recordation
requests through EFS must complete the
electronic transmittal forms provided
within the electronic submission
software. Patent assignment recordation
requests that are prepared using the EFS
software but are too large (over 100
megabytes) to be submitted over the
internet may be copied onto a
recordable compact disc (CD) and then
mailed to the USPTO. The costs for
submitting oversized electronic patent
assignment recordation requests on CD
were noted in the previous renewal of
this collection, and these CD
submissions are now being listed as a
separate information requirement for the
current renewal.

Customers may also submit
assignments online by using the
Electronic Patent Assignment System
(EPAS) and the Electronic Trademark
Assignment System (ETAS), which are
available through the USPTO Web site.
EPAS and ETAS are new systems
developed by the USPTO that allow
customers to fill out the required cover

sheet information online using web-
based forms and then attach the
assignment documents to be submitted
over the internet for recordation. These
web-based forms for EPAS and ETAS
submissions are being added to this
collection.

This collection was previously
approved by OMB in June 2002. In
September 2002, OMB approved a
change worksheet that reduced the
burden estimates due to the USPTO
receiving fewer assignment filings than
expected. In September 2003, OMB
approved another change worksheet that
further reduced the burden estimates for
this collection due to an overall
decrease in assignment filings, although
the percentage of electronic filings
increased.

I1. Method of Collection

By mail, facsimile, hand delivery, or
electronically over the internet to the
USPTO.

II1. Data

OMB Number: 0651-0027.

Form Number(s): PTO-1594 and
PTO-1595.

Type of Review: Revision of a
currently approved collection.

Affected Public: Individuals or
households; businesses or other for-
profits; not-for-profit institutions; farms;
the Federal Government; and state, local
or tribal governments.

Estimated Number of Respondents:
331,294 responses per year.

Estimated Time Per Response: The
USPTO estimates that it will take the
public approximately 30 minutes (0.5
hours) to complete the Trademark
Recordation Form Cover Sheet (PTO-
1594) and the Patent Recordation Form
Cover Sheet (PTO-1595), to file an
electronic patent assignment
recordation request using EFS, to submit
a patent assignment recordation request
on CD, or to submit a patent or
trademark assignment recordation
request online using EPAS or ETAS.
These estimates include the time to
gather the necessary information,
prepare the form, and submit the
completed request.

Estimated Total Annual Respondent
Burden Hours: 165,648 hours per year.

Estimated Total Annual Respondent
Cost Burden: $30,479,232 per year.

The USPTO expects that the
information in this collection will be
prepared by both attorneys and
paralegals. The estimated rate of $184
per hour used in this collection is an
average of the paraprofessional rate of
$81 per hour and the professional rate
of $286 per hour for associate attorneys
in private firms. Using the average rate
of $184 per hour, the USPTO estimates
that the respondent cost burden for
submitting the information in this
collection will be $30,479,232 per year.

: " : Estimated an-
Estimated time Estimated an-

Item Form number for response | nual responses nuaAobuurrSden
Patent Recordation Form Cover Sheet ........ccccociiiiinieiiinnieeneeeieee PTO-1595 ........ 30 minutes ........ 277,098 138,549
Trademark Recordation Form Cover Sheet .........ccocooiiiiiiiiiiiiiiis PTO-1594 ........ 30 minutes ........ 18,908 9,454
Electronic Patent Assignment Recordation Request (EFS) ................. None 30 minutes ........ 5,651 2,826
Patent Assignment Recordation Request (CD) .......ccccecevvereeniencenieneen. None 30 minutes ........ 10 5
Electronic Patent Assignment System (EPAS) ... PTO-1595 ........ 30 minutes ........ 18,636 9,318
Electronic Trademark Assignment System (ETAS) ......cccoceeeenereenennen. PTO-1594 ........ 30 minutes ........ 10,991 5,496
0] £ 1P BT PURUUP PRSP 331,294 165,648

Estimated Total Annual Non-hour
Respondent Cost Burden: $23,165,071
per year. There are no maintenance
costs associated with this information
collection. However, this collection
does have annual (non-hour) costs in
the form of capital start-up costs,
recordkeeping costs, filing fees, and
postage costs.

This collection has capital start-up
and recordkeeping costs associated with
submitting patent assignment
recordation requests on CD. Electronic
patent assignment requests that exceed
100 megabytes cannot be transmitted to
the USPTO over the internet and instead
may be transferred onto a CD for
submission. This process requires

additional supplies, including blank
recordable CD media, CD labels, and
padded envelopes for shipping. The
USPTO estimates that the cost of these
supplies will be approximately $5 per
CD submission. The USPTO estimates
that it will receive approximately 10 CD
submissions per year, for a total of $50
in capital start-up costs for this
collection.

The USPTO advises customers who
submit oversized patent assignment
requests on CD to retain a back-up copy
of the CD and transmittal
documentation for their records. The
USPTO estimates that it will take an
additional 5 minutes for the customer to
produce a back-up CD copy and 2

minutes to print the transmittal
documentation, for a total of 7 minutes
(0.12 hours) for each CD submission.
The USPTO estimates that it will
receive 10 CD submissions per year, for
a total of approximately 1 hour per year
for producing the back-up CD copies
and documentation. The USPTO
expects that these back-up copies will
be prepared by paraprofessionals with
an estimated rate of $81 per hour, for a
recordkeeping cost of $81 per year for
the CD submissions.

There are also recordkeeping costs
associated with submitting assignment
documents electronically over the
internet using EFS, EPAS, and ETAS.
The USPTO recommends that customers
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print and retain a copy of the
acknowledgment receipt that appears on
the screen after a successful submission.
Customers will also receive an
electronic copy of this receipt. The
USPTO estimates that it will take 5
seconds (0.001 hours) to print a copy of
the acknowledgment receipt and that
approximately 35,278 submissions per
year will be completed via EFS, EPAS,
and ETAS, for a total of approximately
35 hours per year for printing this
receipt. The USPTO expects that these
receipts will be printed by
paraprofessionals at an estimated rate of
$81 per hour, for a recordkeeping cost
of $2,835 per year for printing the
acknowledgment receipts. Therefore,

this collection has a total recordkeeping
cost of $2,916.

This collection has filing fees
associated with submitting patent and
trademark assignment documents to be
recorded. The filing fees for recording
patent and trademark assignments are
the same for both paper and electronic
submissions. However, the filing cost
for recording patent or trademark
assignments varies according to the
number of properties involved in each
submission. The filing fee for submitting
a trademark assignment as indicated by
37 CFR 2.6(b)(6) is $40 for recording the
first property in a document and $25 for
each additional property in the same
document. The USPTO estimates that
the average trademark assignment filing

has one property plus five additional
properties, for an average filing cost of
$165 for a trademark assignment
submission.

The filing fee for submitting a patent
assignment as indicated by 37 CFR
1.21(h) is $40 for recording each
property in a document. The USPTO
estimates that paper and electronic
patent assignment filings contain an
average of 1.5 properties per
submission, for an average filing cost of
$60. The USPTO also estimates that
oversized patent assignment requests on
CD contain an average of 100 properties
per submission, for an average filing
cost of $4,000. The total estimated filing
cost for this collection is $23,056,435
per year.

Estimated :

ltem Form number annual Avgrr]?gﬁnftee Estlfrﬁ}ﬁteccioe;?gual

responses 9
Patent Recordation Form Cover Sheet .........ccccoviiiiiniiinieeiiecnee e PTO-1595 ........ 277,098 $60.00 $16,625,880.00
Trademark Recordation Form Cover Sheet .........ccccovviiiiiiiiiiinnicee PTO-1594 ........ 18,908 165.00 3,119,820.00
Electronic Patent Assignment Recordation request (EFS) .........cccoceenee. None .....cccceeuee. 5,651 60.00 339,060.00
Patent Assignment Recordation Request (CD) 10 4,000.00 40,000.00
Electronic Patent Assignment System (EPAS) 18,636 60.00 1,118,160.00
Electronic Trademark Assignment System (ETA) ......ccccovviiiiiiiniieeennen. PTO-1594 ........ 10,991 165.00 1,813,515.00
1] €= LRSS RS RRPRN 331,294 | . $23,056,435.00

Customers may incur postage costs
when submitting a patent or trademark
assignment request to the USPTO by
mail. The USPTO expects that some
assignment requests will be submitted
by fax but that approximately 215,622 of
the 296,006 paper assignment requests
per year will be submitted by mail. The
USPTO estimates that the average first-
class postage cost for a mailed Patent or
Trademark Recordation Form Cover
Sheet submission is 49 cents. The
USPTO further estimates that 10 patent
assignment requests on CD will be
mailed to the USPTO per year and that
the average first-class postage cost for a
mailed CD submission is $1.52. The
total postage cost for this collection is
$105,670 per year.

The total non-hour respondent cost
burden for this collection in the form of
capital start-up costs, recordkeeping
costs, filing fees, and postage costs is
estimated to be $23,165,071 per year.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and

clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, e.g., the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: October 4, 2004.
Susan K. Brown,

Records Officer, USPTO, Office of the Chief
Information Officer, Office of Data
Architecture and Services, Data
Administration Division.

[FR Doc. 04—22780 Filed 10-8—-04; 8:45 am]
BILLING CODE 3510-16-P

COMMISSION OF FINE ARTS

Notice of Meeting

The next meeting of the Commission
of Fine Arts is scheduled for 21 October
2004 at 10 a.m. in the Commission’s
offices at the National Building
Museum, Suite 312, Judiciary Square,
401 F Street, NW., Washington, DC
20001-2728. Items of discussion
affecting the appearance of Washington,
DC, may include buildings, parks and
memorials.

Draft agendas and additional
information regarding the Commission
are available on our Web site: http://
www.cfa.gov. Inquiries regarding the
agenda and requests to submit written
or oral statements should be addressed
to Frederick J. Lindstrom, Acting
Secretary, Commission of Fine Arts, at
the above address or call (202) 504—
2200. Individuals requiring sign
language interpretation for the hearing
impaired should contact the Secretary at
least 10 days before the meeting date.

Dated in Washington, DC, 28 September
2004.
Frederick J. Lindstrom,
Acting Secretary.
[FR Doc. 04—22810 Filed 10—-8—04; 8:45 am)]
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COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool and Man-Made Fiber
Textile Products Produced or
Manufactured in Cambodia and
Amendment of Export Visa and
Electronic Visa Information System
(ELVIS) Requirements for Textiles and
Textile Products Integrated into GATT
1994 in the First, Second and Third
Stage

October 5, 2004.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner, Bureau of Customs and
Border Protection adjusting limits and
amending visa and ELVIS requirements.

EFFECTIVE DATE: October 14, 2004.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482—4212. For information on the
quota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port,
call (202) 344—2650, or refer to the
Bureau of Customs and Border
Protection website at http://
www.cbp.gov. For information on
embargoes and quota re-openings, refer
to the Office of Textiles and Apparel
website at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

Cambodia will accede to the World
Trade Organization (WTO) on October
14, 2004. In order to implement the
WTO Agreement on Textiles and
Clothing (ATC), the import restraint
limits for textile products, produced or
manufactured in Cambodia and
exported during the period January 1,
2004 through December 31, 2004 are
being adjusted effective on that date. In
addition, the limits are being adjusted
for additional carryover and swing, as
well as to provide for the Labor
Adjustment granted to Cambodia on
January 1, 2004 (see 68 FR 68597,
published on December 9, 2003).

The ATC provides for the staged
integration of textiles and textile
products into the General Agreement on
Tariffs and Trade (GATT) 1994. For
WTO members, the first stage of the
integration took place on January 1,
1995, the second stage took place on
January 1, 1998, and the third stage took

place on January 1, 2002. The products
to be integrated in each stage were
announced on April 26, 1995 (see 60 FR
21075, published on May 1, 1995 and 63
FR 53881, published on October 7,
1998). The United States will
implement the first three stages of
integration for Cambodia effective
October 14, 2004. Accordingly, certain
previously restrained categories have
been modified and their limits have
been revised. Integrated products will
no longer be subject to quota.

In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to adjust the
2004 limits.

The United States will not maintain
visa and ELVIS requirements on textiles
and textile products that were integrated
in stage one, two and three, that were
produced or manufactured in Cambodia
and exported on or after October 14,
2004. In the letter published below, the
Chairman of CITA directs the
Commissioner of Customs to eliminate
existing visa and ELVIS requirements
for textiles and textile products that
were integrated on January 1, 1995,
January 1, 1998 and January 1, 2002,
and exported on or after October 14,
2004, produced or manufactured in
Cambodia (see 66 FR 63225, published
on December 5, 2001). The existing visa
and ELVIS requirements for Cambodia
will be maintained for goods exported
prior to October 14, 2004.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 69 FR 4926,
published on February 2, 2004). Also
see 68 FR 68597, published on
December 9, 2003.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 5, 2004.

Commissioner,
Bureau of Customs and Border Protection,
Washington, DC 20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 4, 2003 by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concern imports of certain cotton, wool and
man-made fiber textile products, produced or
manufactured in Cambodia and exported
during the twelve-month period beginning on
January 1, 2004 and extending through
December 31, 2004.

Effective on October 14, 2004, you are
directed to adjust the current limits for the

following categories to reflect Cambodia’s
accession to the World Trade Organization
(WTO), as provided for under the Uruguay
Round Agreement on Textiles and Clothing

Adjusted twelve-month

Category limit 1

331pt./631pt. 2 187 dozen pairs.

334/634 ... 274,134 dozen.
335/635 .....ccccuveennen. 104,726 dozen.
338/339 .... 4,309,875 dozen.
340/640 . 1,278,597 dozen.

132,759 dozen.
4,606,258 dozen.
1,033,188 dozen.
25,806 dozen.
128,985 dozen.
151,537 dozen.
1,582,973 dozen.
338,203 dozen.

438 ..o,

638/639 ....
645/646 .........ccoc...

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 2003.

2Category 331pt.: all HTS numbers except
6116.10.1720, 6116.10.4810, 6116.10.5510,
6116.10.7510, 6116.92.6410, 6116.92.6420,
6116.92.6430, 6116.92.6440, 6116.92.7450,
6116.92.7460, 6116.92.7470, 6116.92.8800,
6116.92.9400 and 6116.99.9510; Category
631pt.: all HTS numbers except 6116.10.1730,
6116.10.4820, 6116.10.5520, 6116.10.7520,
6116.93.8800, 6116.93.9400, 6116.99.4800,
6116.99.5400 and 6116.99.9530.

You are also directed to amend the current
visa and ELVIS requirements for certain
textiles and textile products produced or
manufactured in Cambodia and exported on
or after October 14, 2004.

Effective on October 14, 2004, for goods
exported on or after October 14, 2004, export
visas and ELVIS transmissions will not be
required for textiles and textile products
produced or manufactured in Cambodia that
were integrated into the General Agreement
on Tariffs and Trade (GATT) 1994 on January
1, 1995, January 1, 1998 and January 1, 2002
(see directive dated November 29, 2001).
Export visas and ELVIS transmissions will
continue to be required for products
integrated on January 1, 2002 from Cambodia
that were exported prior to October 14, 2004.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,
D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.
[FR Doc. E4—-2569